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Journal of Social Sciences & Humanities

About the Journal
Overview
Pertanika Journal of Social Sciences & Humanities (JSSH) is the official journal of Universiti Putra Malaysia 
published by UPM Press. It is an open-access online scientific journal which is free of charge. It publishes 
the scientific outputs. It neither accepts nor commissions third party content.

Recognized internationally as the leading peer-reviewed interdisciplinary journal devoted to the 
publication of original papers, it serves as a forum for practical approaches to improving quality in issues 
pertaining to social and behavioural sciences as well as the humanities.  

JSSH is a quarterly (March, June, September and December) periodical that considers for publication 
original articles as per its scope. The journal publishes in English and it is open to authors around the 
world regardless of the nationality.  

The Journal is available world-wide.

Aims and scope
Pertanika Journal of Social Sciences & Humanities aims to develop as a pioneer journal for the social 
sciences with a focus on emerging issues pertaining to the social and behavioural sciences as well as 
the humanities. 

Areas relevant to the scope of the journal include Social Sciences—Accounting, anthropology, 
Archaeology and history, Architecture and habitat, Consumer and family economics, Economics, 
Education, Finance, Geography, Law, Management studies, Media and communication studies, Political 
sciences and public policy, Population studies, Psychology, Sociology, Technology management, Tourism; 
Humanities—Arts and culture, Dance, Historical and civilisation studies, Language and Linguistics, 
Literature, Music, Philosophy, Religious studies, Sports.

History
Pertanika was founded in 1978. A decision was made in 1992 to streamline Pertanika into three journals 
as Journal of Tropical Agricultural Science, Journal of Science & Technology, and Journal of Social 
Sciences & Humanities to meet the need for specialised journals in areas of study aligned with the 
interdisciplinary strengths of the university. 

After almost 25 years, as an interdisciplinary Journal of Social Sciences & Humanities, the revamped 
journal focuses on research in social and behavioural sciences as well as the humanities, particularly in 
the Asia Pacific region.

Goal of Pertanika
Our goal is to bring the highest quality research to the widest possible audience.

Quality 
We aim for excellence, sustained by a responsible and professional approach to journal publishing.  
Submissions are guaranteed to receive a decision within 14 weeks. The elapsed time from submission 
to publication for the articles averages 5-6 months. 

Abstracting and indexing of Pertanika
Pertanika is almost 40 years old; this accumulated knowledge has resulted in Pertanika JSSH being 
abstracted and indexed in SCOPUS (Elsevier), Thomson (ISI) Web of Knowledge [BIOSIS & CAB Abstracts], 
EBSCO & EBSCOhost, DOAJ, Cabell’s Directories, Google Scholar, MyAIS, ISC & Rubriq (Journal Guide).
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Future vision
We are continuously improving access to our journal archives, content, and research services.  We have 
the drive to realise exciting new horizons that will benefit not only the academic community, but society 
itself. 

Citing journal articles
The abbreviation for Pertanika Journal of Social Sciences & Humanities is Pertanika J. Soc. Sci. Hum.

Publication policy
Pertanika policy prohibits an author from submitting the same manuscript for concurrent consideration 
by two or more publications.  It prohibits as well publication of any manuscript that has already been 
published either in whole or substantial part elsewhere. It also does not permit publication of manuscript 
that has been published in full in Proceedings. 

Code of Ethics
The Pertanika Journals and Universiti Putra Malaysia takes seriously the responsibility of all of its 
journal publications to reflect the highest in publication ethics. Thus all journals and journal editors are 
expected to abide by the Journal’s codes of ethics. Refer to Pertanika’s Code of Ethics for full details, or 
visit the Journal’s web link at http://www.pertanika.upm.edu.my/code_of_ethics.php

International Standard Serial Number (ISSN)
An ISSN is an 8-digit code used to identify periodicals such as journals of all kinds and on all media–print 
and electronic. All Pertanika journals have ISSN as well as an e-ISSN. 

Journal of Social Sciences & Humanities: ISSN 0128-7702 (Print);  ISSN 2231-8534 (Online).

Lag time 
A decision on acceptance or rejection of a manuscript is reached in 3 to 4 months (average 14 weeks). 
The elapsed time from submission to publication for the articles averages 5-6 months. 

Authorship
Authors are not permitted to add or remove any names from the authorship provided at the time of 
initial submission without the consent of the Journal’s Chief Executive Editor.

Manuscript preparation
Refer to Pertanika’s Instructions to Authors at the back of this journal.

Most scientific papers are prepared according to a format called IMRAD. The term represents the first 
letters of the words Introduction, Materials and Methods, Results, And, Discussion. IMRAD is simply 
a more ‘defined’ version of the “IBC” [Introduction, Body, Conclusion] format used for all academic 
writing. IMRAD indicates a pattern or format rather than a complete list of headings or components of 
research papers; the missing parts of a paper are: Title, Authors, Keywords, Abstract, Conclusions, and 
References. Additionally, some papers include Acknowledgments and Appendices. 

The Introduction explains the scope and objective of the study in the light of current knowledge on the 
subject; the Materials and Methods describes how the study was conducted; the Results section reports 
what was found in the study; and the Discussion section explains meaning and significance of the results 
and provides suggestions for future directions of research. The manuscript must be prepared according 
to the Journal’s Instructions to Authors.

Editorial process
Authors are notified with an acknowledgement containing a Manuscript ID on receipt of a manuscript, 
and upon the editorial decision regarding publication. 
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s Pertanika follows a double-blind peer-review process. Manuscripts deemed suitable for publication 

are usually sent to reviewers.  Authors are encouraged to suggest names of at least three potential 
reviewers at the time of submission of their manuscript to Pertanika, but the editors will make the final 
choice. The editors are not, however, bound by these suggestions. 

Notification of the editorial decision is usually provided within ten to fourteen weeks from the receipt 
of manuscript.  Publication of solicited manuscripts is not guaranteed.  In most cases, manuscripts are 
accepted conditionally, pending an author’s revision of the material.

As articles are double-blind reviewed, material that might identify authorship of the paper should be 
placed only on page 2 as described in the first-4 page format in Pertanika’s Instructions to Authors 
given at the back of this journal. 

The Journal’s peer-review
In the peer-review process, three referees independently evaluate the scientific quality of the submitted 
manuscripts. 

Peer reviewers are experts chosen by journal editors to provide written assessment of the strengths and 
weaknesses of written research, with the aim of improving the reporting of research and identifying the 
most appropriate and highest quality material for the journal.

Operating and review process
What happens to a manuscript once it is submitted to Pertanika?  Typically, there are seven steps to the 
editorial review process:

1.	 The Journal’s chief executive editor and the editorial board examine the paper to determine 
whether it is appropriate for the journal and should be reviewed.  If not appropriate, the 
manuscript is rejected outright and the author is informed. 

2.	 The chief executive editor sends the article-identifying information having been removed, to 
three reviewers.  Typically, one of these is from the Journal’s editorial board.  Others are 
specialists in the subject matter represented by the article.  The chief executive editor asks 
them to complete the review in three weeks.  

Comments to authors are about the appropriateness and adequacy of the theoretical or 
conceptual framework, literature review, method, results and discussion, and conclusions.  
Reviewers often include suggestions for strengthening of the manuscript.  Comments to the 
editor are in the nature of the significance of the work and its potential contribution to the 
literature.

3.	 The chief executive editor, in consultation with the editor-in-chief, examines the reviews and 
decides whether to reject the manuscript, invite the author(s) to revise and resubmit the 
manuscript, or seek additional reviews.  Final acceptance or rejection rests with the Edito-
in-Chief, who reserves the right to refuse any material for publication.  In rare instances, 
the manuscript is accepted with almost no revision.  Almost without exception, reviewers’ 
comments (to the author) are forwarded to the author.  If a revision is indicated, the editor 
provides guidelines for attending to the reviewers’ suggestions and perhaps additional advice 
about revising the manuscript. 

4.	 The authors decide whether and how to address the reviewers’ comments and criticisms and 
the editor’s concerns.  The authors return a revised version of the paper to the chief executive 
editor along with specific information describing how they have answered’ the concerns 
of the reviewers and the editor, usually in a tabular form. The author(s) may also submit 
a rebuttal if there is a need especially when the author disagrees with certain comments 
provided by reviewer(s).
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5.	 The chief executive editor sends the revised paper out for re-review.  Typically, at least one of 
the original reviewers will be asked to examine the article. 

6.	 When the reviewers have completed their work, the chief executive editor in consultation 
with the editorial board and the editor-in-chief examine their comments and decide whether 
the paper is ready to be published, needs another round of revisions, or should be rejected. 

7.	 If the decision is to accept, an acceptance letter is sent to all the author(s), the paper is sent to 
the Press. The article should appear in print in approximately three months. 

The Publisher ensures that the paper adheres to the correct style (in-text citations, the 
reference list, and tables are typical areas of concern, clarity, and grammar).  The authors are 
asked to respond to any minor queries by the Publisher.  Following these corrections, page 
proofs are mailed to the corresponding authors for their final approval.  At this point, only 
essential changes are accepted.  Finally, the article appears in the pages of the Journal and is 
posted on-line. 
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Preface

Alhamdulillah with the Grace of Allah S.W.T., this Special Edition of the Pertanika Journal of 
Social Sciences and Humanities is successfully done. This issue includes various papers that have 
been accepted at the 4th International Conference on Law and Society (ICLAS) 2015 and the 
International Conference on Waqf (ICW) 2015. Both conferences were organised at Universiti 
Sultan Zainal Abidin, Kuala Terengganu on 10 and 11 May, 2015. The joint conferences were hosted 
by the Faculty of Law and International Relations in collaboration with Harun M. Hashim Law 
Centre, International Islamic University Malaysia (IIUM); Muhammadiyah University Yogyakarta 
(UMY), Indonesia; Istanbul University, Turkey; and Fatoni University, Thailand. 

The 4th ICLAS focussed on multifaceted issues affecting law, sociology of law, society and 
globalisation. The main purpose of the conference was to enhance and consolidate the role and 
functions of the law in ensuring good public policy and governance. Various legal, quasi-legal and 
social frameworks were explored and analysed through various perspectives in the presentations 
at the conference. The theme ‘Law, Society and Globalisation’ sums up the contemporary 
challenges in this complex area. 

The ICW primarily focussed on issues impacting the economics, business, finance and 
entrepreneurship of waqf regimes. The main purpose of the conference was to regenerate 
commitment and convictions by all stakeholders in the value-creation of waqf regimes. In this 
context, the conference adopted the theme ‘Waqf Issues and Challenges: The Way Forward’. 

In the context of phenomenal changes happening in the home front and elsewhere in the world, 
we need to readdress and redefine our understanding of issues, challenges and solutions. The 
forces of globalisation and massive cyber development demands continuous improvement in 
perspective. 

Towards fulfilling the broad scope of the conferences, the organisers accepted papers related 
to the relevant themes, namely, the challenges affecting the legal system including law making, 
dispute resolutions, legal education, professional practice; public policy and corporate governance; 
neo-colonialism, international relations and globalisation; and Islamic studies, anthropology, 
sociology, psychology.

A total of 114 papers were presented at ICLAS and another 33 papers were presented at ICW. A 
total of 30 papers were carefully chosen for this Special Edition. They were considered suitable for 
inclusion in this publication because of their vigorous examination and discussion of contemporary 
issues relevant to current challenges. 

The publication of these papers would not be possible without the support of faculty members 
and the Dean, Prof. Dr. Zuhariah Ariff Abd. Ghadas, as well as the team of reviewers who have 
efficiently completed their tasks with the highest diligence. To all who have contributed directly 
or indirectly to both conferences and publications, we wish to express our sincere gratitude and 
appreciation. 



We would like to register our special appreciation to Dr. Nayan Kanwal, the Chief Executive Editor, 
and his dedicated Pertanika team at the Journal Division, UPM, for rendering us their generous 
guidance and commitment in bringing this edition to print.

Guest Editors

Zuhairah Ariff Abd Ghadas (Prof. Dr.)
Hussin @Mohamad Ab Rahman (Prof. Dato’ Dr.)
Nazli Ismail @Nawang (Dr.)

Nov 2015
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ABSTRACT

Global oil prices have fallen sharply, leading to significant revenue shortfalls in many 
energy exporting nations. It should be recalled that from 2010 until mid-2014, world oil 
prices had been fairly stable, at around US$110 a barrel. But since June last year, prices 
have more than halved. Stakeholders question the reason for the dip in oil prices. This 
paper looks at the potential long term solutions in a climate of persisting lower oil prices. 
The objectives of this paper are, first, to draw attention to the implications of the plunging 
oil prices in the way that it affects Malaysia, second, to show how Malaysia’s reliance on 
oil exports could become a drag on its economy and third, to analyse the implication and 
impact  of lesser oil revenues on the economy which policy makers should address with a 
particular  focus on the remedial measures potentially available to them through appropriate 
legal mechanisms, particularly tapping alternative sources of revenue. The methodology 
includes an examination of the laws and policies relating to income and expenditures and 
a consideration of mechanisms employed by other countries in raising revenue which are 
of relevance to Malaysia. 

Keywords: Malaysian Economy, Declining Oil Revenue, Revenue Policies, Revenue Laws

INTRODUCTION

Macro economy is today dangerously adrift 
with its overwhelming impact too visible 
to ignore. Though it is not necessarily the 
main instrument to employ in assessing 
how well a government of a country is 
doing, macro economy has within it what 
it takes to influence the factors reasonable 
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people will use to measure government 
performance on the economy; and these 
include some outcome variables such  
as Income (Gross Domestic Product  
and growth rate), stability of prices  
(inflation and exchange rate), 
unemployment rate and poverty rate  
among others.

Gail Tverberg1 suggests in one of his 
works that the economy is a networked 
system of customers, businesses and 
governments which is tied together 
by a financial system and many laws  
and customs that have evolved over the 
years.2 Obviously, energy plays a key role 
in an economic system. In view of this, 
it can be argued an effective economy  
is tied to energy. Following this logical 
line of thought, it may also be held that  
as far as the economy of the modern  
world is concerned, the importance of  
stable oil price is not in doubt  
bearing in mind that oil, as a (natural 
resource) product, is the largest 
internationally traded goods or at least one 
of such goods. 

1 Gail Tverberg is an actuary who is interested 
in Finite World Issues and he has written 
prolifically on oil depletion, water shortages 
and climate change. 

2 See Gail Tverberg, ‘A New Theory of Energy 
and the Economy – Part 1 – Generating 
Economic Growth’, published by Our Finite 
World on Sunday, January 21, 2015, and 
available on the following website: http://
ourfiniteworld.com/2015/01/21/a-new-theory-
of-energy-and-the-economy-part-1-generating-
economic-growth/ which was accessed, 
Saturday, March 21, 2015.

Furthermore, it should be noted that 
the prices of energy-intensive goods and 
services are linked to energy prices, of 
which oil makes up the most substantial part 
with a capacity to impact the economy and 
hence, the claim in the above submission 
that energy as represented in oil holds the 
key to efficient and effective economic 
system. Thus, it may rightly be assumed 
that either upward or downward change in 
the price of oil is bound to have a wide-
ranging effect for both oil importing and 
exporting countries, though the focus of 
this paper is on the latter based on the fact 
that Malaysia oil exporting country.

A Brief Overview of the Drop in the Price 
of Oil

In the second half of 2014, oil prices 
fell sharply ending a four-year period of 
stability.3 Brent crude oil, against which 
Malaysian oil is priced, peaked at US$115 
a barrel in late 2013 but declined to about 
US$45 per barrel at the beginning of 2014 
before bouncing back to US$60 per barrel 
in February 2015. That is more than 60% 
drop between June 2014 and January 2015 
while the American (the United States’) 
benchmark West Texas Intermediate (WTI) 
fluctuated around the US$50 mark. 

3 See International Energy Agency (IEA) 2014a. 
Oil Market Report, June 13, Paris and 2014b. 
Oil Market Report, December 12, Paris. It was 
noted in the report that between 2011 and early 
2014, monthly average oil prices fluctuated 
between US$93 and US$118 per barrel. Since 
2000, monthly average oil prices touched an 
all-time high of US$133 (July 2008) prior to 
going down to US$61 per barrel (December 
2014). Presently it is US$59.34 (May 4, 2015)



Pertanika J. Soc. Sci. & Hum. 23 (S): 1 – 12 (2015)

Slump in the Price of Crude Oil

3

In March 2015, the oil market seemed 
to have shown signs of stabilising but 
we could not hold onto it, as the global 
benchmark Brent crude oil fell below 
US$53 per barrel on 16 March 2015 but 
later rose to US$53.55 in the evening of 
the same day. It is worthy of note that the 
International Energy Agency had warned 
on 13 March 2015 that another sharp 
fall in oil prices was likely despite what 
appeared to be a rebound in early March4 
and therefore, we were not caught unaware 
with the 3% fall on 16 March 2015 which at 
that time was a six-week low of US$52.50 
per barrel. The falling price of oil places 
severe pressure on oil producing countries 
and test the flexibility of many of them, 
including Malaysia. 

Impacts of Low Oil Price on the 
Malaysian Economy

The drop in the price of oil with a 
subsequent revenue shortfall has a 
significant impact on the economy of 
Malaysia. Understandably, the sources and 
implications of the falling crude oil prices 
have generated controversy but what is 

4 See IEA, Oil Market Report for March, 
2015 in which the watchdog that represents 
the world’s main oil-importing nations, 
says the recent stabilisation in oil prices is 
“precarious.” “Behind the facade of stability, 
the rebalancing triggered by the price collapse 
has yet to run its course,” it further observes 
in the report, released on Friday, 13/03/2015, 
see:https://www.iea.org/oilmarketreport/
omrpublic/ and:  http://uk.businessinsider.com/
the-oil-crash-is-not-over-says-international-
energy-agency-2015-3?r=US#ixzz3V1cm7i2h 
Accessed on Saturday, 21/03.2015.

certain and obvious in the intensive debate 
is that if low oil prices persist for a lengthy 
period of time, it will not only reduce the 
revenue of oil producing countries but 
countries like Malaysia will be forced 
to make difficult economic, social and 
political adjustments. 

Undoubtedly, the contribution of oil to 
fiscal revenue is substantial and hence, the 
severity of the shock reflected in the Ringgit 
(Ringgit Malaysia - RM)  currency. The 
ringgit has been falling since the middle 
of 2014 as the oil price plunged, dropping 
to 3.58 against the US dollar on Friday, , 
16 January 2015 and  by the following 
Tuesday,  20 January 2015, it fell to 3.59. It 
was on that day the government announced 
its budget revision. The steepest fall was 
at 3.71 (23/03/2015) standing at 3. 51 on 
2 May 2015.  It should be pointed out here 
that ringgit was not the only victim, other 
regional currencies such as the Singapore 
dollar and the Indonesian rupiah had also 
fallen, but some economic analysts have 
argued that Malaysia’s reliance on oil 
income seems to have worsened the fall of 
the currency.

Malaysia’s current account surplus 
has been declining since peaking in 2008. 
Lower crude oil prices are putting pressure 
on Malaysia’s crude palm oil, a key source 
of export revenue. Crude palm oil exports 
to China, one of the major buyers of the 
product, fell to 22% on the year to 2.58 
million tons in the January-November 
period of 2014. Malaysia was said to have 
recorded 20% year-on-year growth in its 
trade surplus over the same period, but some 
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analysts have attributed this to the boost in 
the electronics commodities with a warning 
of a potential deficit in the months ahead.

Falling oil prices have also hurt the 
state-owned energy firm – Petronas -  which 
accounts for most of the government’s oil 
and gas revenue. The company warned in 
November 2014 that it would cut capital 
expenditure to take account of the added 
cost of exploring deep or difficult oil and 
gas prospects. It indicated that capital 
expenditure and operating expenditure 
would be cut by 15%-20% and 25-30% 
respectively this year. 

Petronas pays the government an annual 
‘dividend’ which is substantial, ranging of 
billions of ringgit but it is expected to try 
to negotiate this ‘dividend’ down with the 
government due to slump in oil prices. On 
December 2014, Petronas warned that its 
contribution to the government revenues in 
2015 could drop to RM43 billion (US$12 
billion) instead of the previously projected 
RM68 billion, if oil prices remain around 
US$75 per barrel.  

According to MIDF Research 
(Malaysian Industrial Development 
Finance Berhad), total sales of Malaysian 
stocks by foreign investors topped US$2 
billion in 2014, the highest figure since 
the 2008 financial crisis, and the sell-
off appears to be continuing this year as 
investors flee  the country.5 Bursa Malaysia, 
the country’s stock exchange, recorded a 
5% year-on-year decline in average daily 
turnover to 2.037 billion in 2014. 

5 See the official website of MIDF: http://www.
midf.com.my/ 

It has also been reported that the 
gloomy market situation has triggered cold 
sentiment which seemed to have wrecked 
a planned merger of three banks as the 
talks ceased on 14 January 2015 between 
CIMB Group Holdings and two other local 
lenders to create Malaysia’s largest bank 
by assets. While the three banks were said 
to be convinced that their initial proposal to 
merge as announced in July 2014 was based 
on a sound logic, the changing economic 
landscape that followed the announcement 
had made the plan less attractive. 

In an internal memo to his staff, the 
CIMB’s acting group chief executive 
said “the significant change in oil prices 
and currency exchange rates, as well as 
the challenging outlook for the financial 
services industry”6 were the main reasons 
that why the merger deal fell through.  
If sustained, the oil price slump will  
have a huge impact on bondholders 
and banks with high dollar and energy 
exposures.

The CIMB Research had earlier last 
year envisaged and projected a loan growth 
of 10% in 2015 for the Malaysian banking 
sector which was the same level with that 
of 2014 as the growth in mortgages slowed 
down. Moreover, the brokerage expected 
banks to face other challenges such as the 
implementation of the goods and services 

6 See Tan, CK (Nikkei staff writer), ‘Slumping 
crude starting to hit Malaysian economy,’ Nikkei 
Asian Review, January 22, 2015 edition, available 
on the following website address (accessed on 
Monday, 16/03/2015): http://asia.nikkei.com/
PoliticsEconomiy/Economy/Slumping-crude-
starting-to-hit-Malaysia-economy



Pertanika J. Soc. Sci. & Hum. 23 (S): 1 – 12 (2015)

Slump in the Price of Crude Oil

5

tax that will be effective from this April 
(2015) and this is likely to reduce consumer 
spending.

A more expensive dollar from falling 
oil prices will mean more expensive 
imports for the merchants. The merchants 
must now pass on that added expense to the 
consumer to break even. Things generally 
become more expensive across the board 
when inflation sets in but because the 
nature of this type of inflation is predicated 
on the structure of the economy itself, it 
cannot therefore be controlled by monetary 
policy and manipulation by interest rates. 
Overtime, the government and domestic 
economy will eventually yield to the 
orchestration of the international market 
and helpless dependency on being an oil 
exporting country.

It took a while for the economic fall 
out to trickle down but it was gradually 
becoming discernible enough to notice and 
by the middle of 2015, with the declining 
oil prices and non improvement of oil 
exports, Malaysians citizens will discover 
a sudden and dramatic increase in food and 
transportation costs, among a host of other 
things.

As the title of this paper indicates, the 
challenge for the government is to review 
revenue laws and fiscal policies with a 
view to create incentives that will prevent 
the economy from collapsing anytime the 
price of oil falls. The policy adjustment 
will imply fiscal tightening, lower output 
and currency depreciation; the latter is 
harder to achieve under the fixed exchange 
rate regimes that characterise many oil 

exporters. If expectations of inflation are 
not well anchored, the depreciation may 
lead to higher inflation. A question may be 
raised as to what should be the appropriate 
policy response to falling oil prices in 
countries that export oil. Using Malaysia as 
a case study, in answering this question, it 
should be noted that while no two countries 
will experience the effect of plunging oil 
prices in the same way, they share common 
traits which may warrant some common 
policy response such as curtailing fiscal 
spending, removal of oil subsidies and 
depreciation of currency. 

 
Malaysian Policy Response to Slump in 
Oil Prices

Malaysia is the third largest economy in 
Southeast Asia and one of Asia’s largest 
producers of petroleum-based products. 
About 30%-40% of its fiscal revenue comes 
from sales of oil and liquefied natural gas. 
In short, its economy relies heavily on 
oil and gas export revenues to maintain 
strong growth and control its debt. This is 
underscored in the way Malaysia overcame 
the last global economic problems. 

The country was able to manage a 
quick recovery from the 2008 financial 
crisis and became one of the first major 
Asian countries to recover from that 
particular global economic crunch because 
at the time, its enormous oil revenue 
allowed the government to boost spending. 
However, the fall in oil prices had deprived 
the government of the means to help the 
economy make a similar response, which 
may have informed the abolition of fuel 
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subsidies late 2013 and the imposition of 
sales tax in April 2015. It was obvious 
the country needed to find a new solution 
to address the  economic challenges as 
the adverse turn in the oil market has put 
Malaysia’s current account balance under 
strain, and ruined budget projections. 

In what may be described as 
acknowledging the global economic 
backdrop and its impact on Malaysia, on 
20 January 2015, the Prime Minister, Najib 
Razak announced policy changes in a 
special address broadcast live nationwide 
in which he revealed measures his 
government would introduce with a view 
to easing the economically challenged 
situation. 

The speech was generally seen as a 
Malaysian government position and indeed 
its policy response to the slump in the price 
of oil particularly when  he said: “lately, 
there have been reports, concerns and 
queries on issues, such as crude oil prices 
and performance of the ringgit”. 

At the news conference in Putrajaya, 
the Prime Minister proclaimed  a revision 
to Budget 2015 to help Malaysian oil 
exporting economy adjust to the impact of 
plummeting global crude oil prices. One 
of the major aims of the budget revisions 
is to boost the value of the ringgit which 
had been sold down on the premise that the 
country revenue had fallen sharply along 
with slump in the oil prices. Malaysia’s 
currency traders have been selling down 
the ringgit which has fallen from RM3.14 
against the US dollar on 28 August 2014 to 
around RM3.58 in January 2015. 

Najib Razak remarked that “the recent 
volatile capital flows and significant 
depreciation of the ringgit were also due to 
concerns over the impact of the sharp fall in 
oil prices on the Malaysian economy.”7 He 
further noted  “being crude oil exporter [and 
with the oil prices plummeting recently], 
there was a perception that export receipts 
will also decline drastically and result in a 
current account deficit.8” 

He argued that “indeed, this perception 
is not correct. As a net crude oil exporter, 
we had a surplus of RM7.7 billion from 
January to November 2014. However, 
we are an importer of petroleum products 
with a net import bill of RM8.9 billion 
during the same period. If we include both 
crude oil and petroleum products, we are 
actually a net importer with a deficit of 
RM1.2 billion. Therefore, the perception 
that Malaysia is a large oil producer is 
also not true. However, if we factor in 
exports of crude oil, and nett out petroleum 
products, then Malaysia is a net importer of 
petroleum. This does not include LNG, for 
which Malaysia is a net exporter9”.  

This argument or revelation (as 
described by some analysts) is in sharp 
contrast to the generally held belief that 

7 See Najib Razak , Budget Revision: Full 
text of Prime Minister’s speech in the Star 
newspaper of Tuesday, January 20, 2015. 
Available on: http://www.thestar.com.my/
News/Nation/2015/01/20/Budget-Rivision-
Full-Speech/ the website was accessed on 
Tuesday, 17/03/2015

8 ibid

9 ibid
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Malaysia is a net exporter of oil which 
implies lower government revenue as 
global oil prices fall. Conversely, in 
between claiming the lower crude oil 
prices benefit net oil importing countries 
like Malaysia, Datuk Najib Razak did 
acknowledge that falling crude oil prices 
would impact on government revenue. A 
wise and accurate approach is necessary to 
mitigate the effects of oil price slump on 
economic growth, national revenue and the 
value of the ringgit.10

Among other steps outlined (in the 
broadcast) which the country would take 
is cutting 2% from the RM273.9 billion 
in 2015’s budget. It must be noted that the 
budget was drafted in 2014 based on the 
benchmark assumption of oil price at the 
rate of US$100 to US$115 per barrel. The 
government had revised downwards its 
estimate for 2015 to the average baseline 
price of US$55 per barrel of oil to result 
in Malaysia facing a revenue shortfall 
of RM13.8 billion. If the revised figures 
are compared with the Budget 2015 as 
tabled in 2014, the outcome would show 
that despite the savings of RM10.7 billion 
from the implementation of the managed 
float mechanism for retail fuel prices, 
the government would face a revenue 
shortfall of RM8.3 billion to accommodate 
the  measures outlined in the Budget. As 
a result, the higher projection made in 
October 2014 vis-a-vis the GDP ratio was 
given a downward review as the forecast 
for the GDP growth was adjusted to 4.5%-
5.5%.  

10 ibid

The Prime Minister noted that, 
“without any fiscal measure, the deficit will 
increase to 3.9% of GDP against the target 
of 3% for 2015. This requires government 
commitment on fiscal consolidation. 
Therefore, taking into account the revised 
estimates, we are revising the fiscal deficit 
target to 3.2% of GDP in 2015. This is still 
lower than the fiscal deficit of 3.5% of GDP 
in 2014.”11 

Following the recovery from the 2008 
financial crisis as noted earlier, the GDP 
has been growing at a pace of more than 
5% on the brisk consumer spending and oil 
prices that were stable until June 2014.

Moreover, in lieu of the 3% fiscal 
deficit envisaged earlier, the expectation 
now is that Malaysia will record fiscal 
deficit equal to 3.2% of GDP. Abdul Wahid 
Omar, a Minister in the Prime Minister’s 
Department, had declared in 2014 that 
Malaysia would continue to run a current 
account surplus in both 2015 and 201612 
but as events turned out, this view was 
apparently meant to dispel speculation.  

The Prime Minister also disclosed  the 
RM5.5 billion would come from slashing 
government operating expenditures such as 
supplies and services, and grants allocated to 
state-owned companies. According to Najib 

11 ibid

12 See TAN, CK (Nikkei staff writer), 
‘Slumping crude starting to hit Malaysian 
economy,’ NIKKEI ASIAN REVIEW, January 
22, 2015 edition, available on the following 
website address (accessed on Monday, 
16/03/2015):http://asia.nikkei.com/Politics-
Economiy/Economy/Slumping-crude-starting-
to-hit-Malaysia-economy 
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Razak, these are “proactive initiatives to 
make the necessary adjustments following 
the challenging external developments”.

In addition to the measures announced 
by the Prime Minister, we feel the revenue 
system of the country needs restructuring. 
The imposition of a Goods and Sales Tax 
(GST) since April 1, 2015 is a positive 
step notwithstanding the teething problems 
encountered. Two obvious advantages of 
GST: it’s a) it is a comparatively more 
effective and efficient structure in yielding a 
reliable source of revenue b) it has a  positive 
impact in controlling tax evaders. In addition 
to GST, we propose the implementation of a 
comprehensive system of capital gains tax 
and the reintroduction of inheritance tax.

The Rationale for a Capital Gains Tax in 
Malaysia

Although there is a very limited form of 
capital gains tax in Malaysia in the form of 
Real Property Gains Tax, the main objective 
of which is to control short term speculation 
in real property transactions, the authors 
are of the view that  comprehensive capital 
gains tax system, notwithstanding its 
rationalisation on many grounds13, would 
13 See OECD Tax Policy Studies Taxation 
of Capital Gains of Individuals Policy 
Considerations and Approaches 2006 at [61-
65]:http://books.google.com.my/books/about/
OECD_Tax_Policy_Studies_Taxation_of_Capi.
html?id=x5Q5hBcWo7kC&redir_esc=y: where 
the capital gains tax is justified for securing 
tax revenues and efficiency considerations. 
It can also be justified by the search to attain 
horizontal and vertical equity considerations, to 
encourage savings and investment; and finally 
for simplicity, tax compliance and administrative 
considerations.

strengthen the fiscal system through its 
equity, efficiency and the revenue raising 
functions. 

Revenue from taxes plays an 
important role in financing governments’ 
expenditures. It is in this spirit that a Capital 
gains tax (CGT) was first introduced in 
Norway in 1911 followed by the United 
States in 1913 as a means to cover the 
expenses resulting from the World War 
I.14 Following the example of these 
countries, CGT has been introduced in 
several other countries15 around the world 
although stressed on different motives. In 
developing countries such as Malaysia, 
the introduction of the tax was founded on 
the theory of taxing unearned increment, 
which stresses the fact that since the gains 
on real estate were not the result of the 

14 Grubel, H. G, Unlocking the Canadian 
Capital: The Case for Capital Gains Reform, 
the Fraser Institute, 2000 at 5.

15 The Finance Act 1965 in the United Kingdom 
(1965). In India, the tax was initially introduced 
in 1946 through the Income Tax and Excess 
Profits Tax (Amendment) Act (12 of 1947) to 
be applicable on transfers realised after the 
31 march 1946. After being repealed, the tax 
was reintroduced from 1956 through Act (77 
of 1956) which was approved on 21 December 
1956 with effect from 1st April 1957. In 
Canada, See bill C-259 passed on June 18, 
1971 with effect from 1972. The rationale for 
introducing CGT was justified by the need for 
financing growing cost of social security and 
the general government spending in Grubel, H. 
G, Unlocking the Canadian Capital: The Case 
for Capital Gains Reform, the Fraser Institute, 
2000 at 6. In Australia, the introduction of the 
tax was to be effective on transfer made on or 
after 20 September 1985.
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effort of the landowners but instead on 
social factors, taxing these gains was fair 
to finance community needs.16 It shows 
that in developing countries, the initial 
rationale of the tax was mainly founded 
on equity and fairness grounds in contrast 
to developed countries where besides its 
equity objective, the tax objective was also 
meant to reduce avoidance practices to 
ultimately generate revenue. 

Given the strong economic growth of 
the country over the past decade resulting 
in marked appreciation of capital assets 
such as real property, shares listed on the 
KLSE and value of unit trusts, the authors 
feel that a comprehensive system of capital 
gains tax would fulfil the twin objectives 
of raising revenue for public expenditures 
and discharging the equity criterion of 
proportionate taxation.

The Reintroduction of Inheritance Tax

Inheritance tax or estate duty are called 
“death tax” by its opponents and is is a tax 
levied on the net value of the estate of a 
deceased person before its distribution to 
the heirs. It was introduced in Malaysia 
by the Finance (Estate Duty) Act 1971 but 
subsequently repealed by the Finance Act 

16 Amatong J. D., “Taxation of Capital Gains 
In Developing Countries (Imposition Des 
Gains En Capital Dans Les Pays En Voie De 
Developpement)” (July 1968) Vol 15, No. 
2 Staff Papers International Monetary Fund 
Palgrave Macmillan Journals, 354-355 citing 
the Budget Speech of the minister of finance, 
1964 budget (Kuala Lumpur, November 1964), 
p.47 and the reasons for the introduction of the 
tax in India and Malaysia.

1992. The rates before its repeal were 5% 
on estates worth between RM2 million 
and  4 million, and 10% if it exceeds RM4 
million.

Currently, there is strong evidence in 
most parts of the world of an increase in the 
equity gap between the rich and the poor. For 
example, the one thousand richest families 
in Britain currently control £547bil17 which 
represents more money than the combined 
wealth of poorest 40% of the population. 
In Australia, the richest earn more than 
eight times the nation’s poorest and the 
Taxation Statistics for 2012-13 highlights 
the enormous pay gap between the rich and 
the poor. On a geographical basis, there is 
an average (mean) income difference of 
US$155,823 between the richest postcode 
(2027) and poorest postcode (2403)18. 
In USA, the average annual earnings in 
2014 of a resident in five poorest states 
were US$24,999 or less in comparison 
to US$200,000, the average earnings of 
residents in the five richest states.19 Malaysia 
is no exception to this trend as confirmed 
by the Khazanah Research Institute Report 
published in November 2014. Although 
Malaysia is a high middle income country 
with a GDP of RM32,984 in 2013, 74% of 

17 See Sunday Times Rich List 2015: www.
thesundaytimes.co.uk/sto/public/richlist

18 http://www.smh.com.au/business/the-
economy/australias-richest-and-poorest-
postcodes-revealed-in-taxation-statistics-
20150428-1mv7xe.html

19 http://www.forbes.com/sites/erincarlyle/2014 
/10/08/new-york-dominates-2014-list-of-
americas-most-expensive-zip-codes/



Pertanika J. Soc. Sci. & Hum. 23 (S): 1 – 12 (2015)

Hingun, M., Nafiu, O. S. and Tedongmo, P. C.

10

households have a monthly income of less 
than RM6,000. And the savings of the top 
4% [17,061] EPF members is more than 
that of the lower 44% [2.85 million.]20 The 
report also highlighted wealth inequality 
in the country: there are 38,000 Malaysian 
millionaires, wealthy Malaysians are 
buying million-ringgit houses and luxury 
cars, Malaysians were the fourth largest 
buyers (4%) of newly built property in 
London in 2012, and are the top buyers of 
homes in Singapore.21 

From the economic evidence on 
the disparity of wealth distribution, 
it is evident that a good number of 
rich Malaysians will leave estates of 
substantial value for distribution to 
their families. The authors fully concur 
with the call for the reintroduction of 
an inheritance tax22 which can be used 
to improve the economic standing of 
the poorer segment of the population. 
England implemented a probate duty in 
1694 and as early as 1791, France adopted 
a universal estate tax. The US introduced 
20 See Khazanah Research Institute Report on 
State of the Households: http://krinstitute.org/
kris_publication_State_of_Households.aspx 

21 http://www.thestar.com.my/News/Nation/2014/
11/30/Households-under-microscope/ ; see also 
The Malaysian Human Development Report 
2013 which confirms the inequality of income 
and wealth distribution in Malaysia:  http://
mhdr.my/files/editor_files//files/MHDR%20
2013.pdf

22 http://www.freemalaysiatoday.com/category/
nation/2015/01/22/cap-bring-back-inheritance-
tax-to-stave-off-social-unrest/

it in its Federal tax code in 1916 and 19 
members of the OECD countries impose 
varying rates of inheritance tax on their 
taxpayers.23 Given that substantial wealth 
has been accumulated by a small minority 
of the population, the reintroduction of 
estate duty would be in consonance with 
one of Adam Smith’s canon of taxation 
that tax should be levied in proportion to 
wealth.

CONCLUSION

Notwithstanding its adverse effect on 
revenue, it must be stressed that low 
oil prices also provide an opportunity 
to reform energy subsidies and energy  
taxes. It is pertinent to note that the 
International Monetary Fund (IMF) has 
long advocated that government use 
the saving from the removal of energy 
subsidies toward more targeted transfers.24 
The removal of the subsidy since November 
2014 has been accepted by the public as a 
necessary reform saving the Government 
a substantial sum [RM29 billion was used 
to subsidise petrol in 2013] which can now 
be channelled to other productive capital 
expenditures. 

Malaysia and several other oil  
exporting countries need oil prices to 
be much higher than current levels to 
cover their spending but we can argue the 

23 http://taxfoundation.org/article/estate-and-
inheritance-taxes-around-world

24 See IMF on energy subsidy reforms, 2013: 
http://www.imf.org/external/np/fad/subsidies/
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experience of another low in oil income 
offers a great opportunity for Malaysian 
leaders at both federal and state level to 
redraw our fiscal mentality. 

Malaysia needs to redefine its 
expenditure priorities. What expenditure 
is necessary to stimulate economic growth 
and development? What expenditure will 
improve the quality of lives of Malaysians? 
And what expenditure will attract the 
necessary investments to open up other 
sectors of the economy?

In the event of a moderate oil price 
recovery, Malaysia would still require 
innovative funding and greater private 
sector involvement across the hydrocarbon 
value chain. Nevertheless, at high oil prices, 
we must maintain prudent and an incentive-
based fiscal environment that will prevent the 
return of high cost of production currently 
experienced by industries in Malaysia. 
The government should be committed to 
ensuring clear and transparent fiscal rules 
of general application with appropriate 
incentives to investors and commensurate 
economic returns for the country.

Malaysia’s commitment to fiscal 
stability in its oil and gas sector remained 
unflinching especially as our historical 
antecedents clearly demonstrate this. The 
current market reality of low oil prices 
presents an opportunity for us to improve 
efficiency in our operations. Fiscal stability 
and predictability are as crucial as the 
reliable forecast of government revenues.

We consider the introduction of GST 
to generate revenue from the consumers of 
goods and services and its indirect effect 

of combating tax avoidance as a powerful 
fiscal tool. However, we believe that GST 
should be supplemented by the imposition 
of a comprehensive capital gains tax system 
and the reintroduction of an inheritance tax 
to levy taxes on the ‘unearned’ income of 
owners of capital assets and inheritors of 
substantial estates. These measures would 
provide a balancing effect in restructuring 
the fiscal system by subjecting the general 
public to GST and imposing additional 
taxes on ‘unearned’ income of the richer 
strata of society. 

The measures suggested above have the 
potential to generate substantial revenues. 
However, the market economy, especially 
capital market and foreign exchange 
markets, foreign direct investment and 
other components of the economy operate 
best in liberal, business-friendly and 
corruption-free countries. It is therefore 
incumbent on the Government to root out 
corruption, curb protectionism and provide 
the right policies to nurture a free market 
economy. In such an environment, the 
strategy to restructure the revenue system 
to power the economy without over-
reliance on petroleum income should be 
readily anticipated.
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ABSTRACT

This paper examines the interface between competition law and affirmative action in 
Malaysia. It analyses the different goals of competition law and explains how that may 
accommodate Malaysia’s race-based affirmative action programme (or also known as the 
pro-Bumiputera policies) introduced via the New Economic Policy (NEP) post 1969 racial 
riot and adopted in 1971. This paper finds Malaysian competition legislative enactment, that 
is the Competition Act 2010 (CA 2010), does not make any explicit reference to Malaysia’s 
affirmative policies. Based on an analysis of the existing provisions of the CA 2010, this 
paper finds that Chapters 1 and 2 prohibitions can be used against `ethnic cartels’ which 
have the effect of preventing Bumiputera enterprises from participating in the market. This 
is by allowing the CA 2010 to open up the market to those enterprises providing them 
the opportunity to participate at all levels of production chain and putting an end to the 
phenomenon that  they have to crowd into the least profitable level.

Keywords: Affirmative Action, Competition Law, Ethnic Cartels, Malaysian Competition Act 2010

INTRODUCTION

Malaysia, which gained its independence 
from Britain in 1957, has implemented 
race-based affirmative action policies in 
various forms and the most well-known 
is the New Economic Policy (NEP). The 
NEP was introduced after a series of racial 
riots that rocked the country in 1969. Being 
multi-racial, multi-religious and multi-
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lingual, Malaysia (and its predecessor, 
Malaya) have suffered a long history of 
inequitable distribution of wealth between 
the Malay majority and the Chinese 
minority. This phenomenon has colonial 
roots but the resulting affirmative action 
policies have created polarising effects 
with their proponents1 and opponents2 
vehemently defending their position on 
such policies. 

There is a plethora of writings on the 
history, nature and development of the NEP 
namely by Gomez, Saravanamuttu and 
Mohamad (2013) and Sundaram and Wee 
(2014, pp. 20-39). The NEP was introduced 
to eliminate poverty and reduce wealth 
and income inequalities between different 
ethnic groups in Malaysia (Gomez, 
Saravanamuttu, & Mohamad, 2013, p. 1). 
But the policy later evolved into promoting 
a culture of political patronage and rent-
seeking with a heavy State participation 
in the economy (Gomez, Saravanamuttu, 
& Mohamad, 2013, pp. 8-9;Sundaram & 
Wee, 2014, pp. 20-39). However, there 
is a dearth of studies on how Malaysia’s 
affirmative action policies, particularly 
the NEP, interact with the regulation of 
competition in the Malaysian market 
despite the significant impact the NEP has 
on the market. 

Vern (2013) reviews the Competition 
Act 2010 (the CA 2010) and discusses 
the conflict between NEP and other 

1 For views that support affirmative action, see 
(Khalid, 2014), (Chua, 2003).  

2 For views critical of affirmative action, see 
(Gomez, Saravanamuttu, & Mohamad, 2013).

related affirmative action policies 
with the CA 2010. Unfortunately, his 
analysis only covers “State-induced” 
anti-competitive practices such as those 
concerning government procurement 
and  government-sanctioned monopolies 
through government linked companies 
(GLCs). The analysis does not extend to 
the anti-competitive practices of private 
enterprises which participate in ethnic 
economies which are rampant in countries 
like Malaysia. The role of competition 
law in addressing such market injustices 
has been explored by Cao (2004) who 
rejects the appropriateness of affirmative 
action in reducing market inequalities 
among different ethnic communities. 
The failure to address market inequality 
and discrimination in a competition law 
discourse will be unfair because it allows 
an attack on State intervention for socio-
economic or developmental reasons in 
favour of economic efficiency but market 
discrimination by private enterprises 
remains unchecked. 

Therefore, the interactions between 
competition law and affirmative action 
must be examined in the light of the 
Malaysian law. This paper will first 
discuss the interface between competition 
law and affirmative action. It will then 
investigate how such inter-relationships 
affect Malaysia vide the CA 2010 which is 
the main competition legislation governing 
the markets in Malaysia. This will lead 
to a discussion on how the CA 2010 
addresses ethnic cartels. The paper raises 
some important points on how inefficient 
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producers may benefit from the inclusion 
of affirmative action considerations into 
competition law and how the law could 
respond to such an issue. The conclusion 
summarises main findings.

THE INTERFACE BETWEEN 
COMPETITION LAW AND 
AFFIRMATIVE ACTION

There is a need to look at how competition 
law interacts with affirmative action. But 
first, the different goals of competition 
law and affirmative action as two distinct 
regulatory regimes need special attention.

The aim of a competition law is to 
promote and maintain the process of 
competition in the market. Competition 
refers to the process of rivalry among 
firms in the market and main purpose of 
competition law is to promote economic 
efficiency and takes centre stage in the 
regulation of market competition. As 
suggested by Vickers and Hay (1987, p. 2), 
“the prime purpose of competition law is to 
promote and maintain a process of effective 
competition so as to achieve a more efficient 
allocation of resources”. Affirmative action 
on the other hand, refers to regulation that 
seeks to correct past wrongs by creating 
measures that promote distributional 
objectives that can be reflected in fairer 
or more equitable distribution of wealth 
(Ezorsky, 1991). Thus, the rationales of 
such regulation are social. The question 
now is: do competition law and affirmative 
action operate in separate spheres?

Bakhoum (2011, p. 496) argues that 
economics does not operate in a vacuum 

because the expected results of an economic 
theory, including economic efficiency, are 
dependent on the socio-economic, political, 
legal and cultural contexts unique to each 
individual States. This is his response to 
Eleanor Fox’s statement that there is an 
on-going split between universalists and 
relativists regarding what is supposed to be 
the goal of competition law (Fox, 2007). 
The universalist view which is championed 
by developed countries sees economic 
efficiency as the only goal of competition 
law whereas the relativist view which is 
supported by developing countries argues 
that that should not be case as the conditions 
in developed countries  differ from those 
in developing countries (Bakhoum, 2011, 
p. 496). The over-emphasis on economic 
efficiency enables the  law to protect 
efficient players although they subscribe to 
practices that promote market inequality. 
Can competition law address distributional 
concerns? This will require efficiency to 
be balanced with public interest which is 
the main reason for government regulation. 
It may be argued public interest includes 
the fight against inequality. This situation 
is explained by Stiglitz (2013, p. 42) that 
the failure of the market to align private 
incentives with social returns warrants 
government intervention. As the disparity 
between private incentives and social 
returns widens, so is the unequal wealth 
distribution among members of society. 

As propounded by Fox (2000, p. 
593), equality and distributional goals 
(of competition law) do not necessarily 
undermine economic efficiency. She 
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states “an economy that has been run 
by an elite group that has suppressed the 
majority, or by cronyism that has left out 
the majority, may be unable to meet its 
efficiency potential until a substantial 
level of equality in fact has been achieved” 
(Fox, 2000, p. 593). The (competition) 
law should emphasise on the realisation of 
the full efficiency potential of the nation, 
not the preservation of the domination 
of efficiency by one particular group 
inhabiting such a nation. The law should 
also ensure that opportunity or ability to 
participate in the market is distributed 
more equitably. If a group or segment of 
society is prevented from reaching and 
enjoying such an opportunity, the existence 
of efficiency will be meaningless (Fox, 
2000, p. 593). 

Stiglitz, when analysing how the market 
(especially that of the financial sector) and 
the government shape economic inequality, 
debunks the myth that “discrimination was 
impossible in a market economy”; in fact, his 
study shows that economic discrimination 
did occur in the American society against 
African Americans and Hispanics (Stiglitz, 
2013, p. 85). More interestingly, he finds 
collusive behaviour of dominant groups 
(particularly Caucasians) has suppressed 
the economic interests of another group 
and such behaviour is made effective by 
punishments and sanctions in the event that 
a member of the dominant group refuses to 
subscribe to the discriminatory behaviour 
(Stiglitz, 2013, p. 86). This should be a 
premise on which one can argue against 
the use (or misuse) of the market to induce 

unequal distribution of wealth between 
different ethnicities. Amy Chua (2003) 
is among those who specifically write 
about the market and its impact on ethnic 
inequalities.

Chua argues that in societies with 
a market-dominant ethnic minority 
(including Malaysia), the economic 
concentrations will be in the hands of a few 
although political institutions will still be 
controlled by the majority (Chua, 2003, pp. 
6-12). This breeds economic inequality. 
The solutions proposed by Chua include 
affirmative action that seeks to level the 
playing field between market-dominant 
minorities and impoverished indigenous 
majorities, putting an end to political 
favouritism which according to Chua, 
contributed to wealth accumulation by 
market-dominant ethnic minorities (Chua, 
2003, pp. 151-157). Chua’s thesis was 
critiqued by Cao (2004) who commented 
that ethnic groups like the Chinese in South 
East Asia gained wealth and success in 
business because of their middlemen status 
which gave them the ability to create social 
capital despite having to endure persistent  
discrimination and oppression (Cao, 
2004, p. 1052). The middlemen status 
distinguishes the Chinese from the whites 
in Southern Africa and Latin America 
“whose wealth is derived from brutal 
colonial policies” i.e. the latter being the 
direct beneficiaries of colonialism (Cao, 
2004, p. 1048). The Chinese in Colonial 
Malaya had suffered market discrimination 
by the British who imposed restrictions to 
maintain European monopoly in important 
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industries including the tin mining 
industry (Yuen, 2013, pp. 106-123). But 
one must remember that the indigenous 
people suffered even more injustices than 
ethnic minorities. In Colonial Malaya, the 
indigenous Malays were prevented from 
venturing into the more profitable rubber 
plantation. They could only participate 
in the less profitable paddy cultivation 
instead, but the Chinese were given 
full opportunities to develop the rubber 
plantation industry in Malaya (Khalid, 
2014, pp. 59-62) (Fujimoto, 1983).

While history may repeat itself, 
the term “ethnic economy” is key to 
understanding the dynamic relationships 
between competition law and race-based 
affirmative action. An ethnic economy 
exists when the economy is owned by 
ethnic members and they predominantly 
hire members of the same ethnic group 
(Du Bois, 1907;Waldinger & Aldridge, 
1990; Cao, 2004, p. 1057). Where an 
ethnic economy persists, entrepreneurship, 
skills and competitiveness will not be 
enough to break the market domination 
by a particular ethnic minority especially 
when the latter conducts businesses with 
members of the same ethnic group only.  
It is this situation that brings our attention 
to competition law or regulation.  Cao 
states “persistent ethnic disparities may be 
locked in as a result of monopoly power or 
anticompetitive conditions” which happen 
through “ethnically based trading networks 
which are impenetrable to outsiders” and 
“ethnically based vertical and horizontal 
integration” (Cao, 2004, p. 1083). Within 

the realms of competition law, Cao  
argues that such a law can be steered 
towards addressing ethnic disparities by 
regulating monopolies, predatory pricing 
and vertical integration (Cao, 2004, p. 
1090). These three areas reflect the US 
competition law but are not all found in the 
Malaysian competition law. An analysis of 
the Malaysian competition legal regime 
will direct us to the specific areas in which 
affirmative action concerns may or may 
not be addressed by competition law in 
Malaysia. 

INTERFACING COMPETITION LAW 
WITH AFFIRMATIVE ACTION IN 
MALAYSIA

The primary source of Malaysian 
competition law is the Competition Act 
2010 (CA 2010). The CA 2010 prohibits 
any agreement that restricts, distorts or 
prevents competition in the Malaysian 
market (anti-competitive agreements) and 
abuse of dominant position. The CA 2010 
however, does not address anti-competitive 
mergers. As regards affirmative action 
policies, no explicit mention is made in the 
CA 2010 including the NEP. This means 
Malaysia takes a different approach from 
South Africa whose competition regulation 
makes explicit reference to affirmative 
action. 

The CA 2010 has an economic bias. 
Its preamble stipulates that its primary 
objective is to protect the process of 
competition based on the belief that effective 
competition will result in economic 
efficiency and innovation, and a secondary 
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objective is to promote consumer interest. 
Both objectives may come in conflict with 
affirmative action unless the beneficiaries 
of such affirmative action policies are 
economically efficient. However, the two 
objectives of the CA 2010 are tied to a 
wider objective that is the objective of 
promoting economic development. This 
means ensuring competition and economic 
efficiency alone is not sufficient because it 
has to achieve a higher end i.e., economic 
development (Ahamat & Rahman, 2014, 
p. 178). Affirmative action is an integral 
part of economic development. Policies 
such as the NEP strive to reduce poverty 
and increase the income of the less market-
dominant indigenous communities in 
Malaysia and thus affirmative action 
may continue to be relevant alongside 
competition law if one takes a contextual 
look at the CA 2010. Nevertheless, conflicts 
between economic efficiency and economic 
development considerations are likely 
(Ahamat & Rahman, 2014, p. 178) and the 
application of multiplicity of objectives 
by competition law enforcement may lead 
to ineffective enforcement and political 
capture. The political capture arguments 
have been refuted by Stiglitz (2013) who 
breaks the myth that political capture is 
only limited to regulation. He commented 
that the  financial institutions in the United 
States, among the biggest money makers 
in the US, have been actively asking the 
authorities to provide exemptions from 
regulation using their economic and 
financial might to lobby the government 
against the use of competition in the sector 

that it participates (Stiglitz, 2013, p. 43). 
This suggests that political capture can also 
be associated with deregulation.

THE USE OF COMPETITION ACT 
2010 AGAINST ETHNIC CARTELS

Cartel is an agreement between competitors 
(who may or may not form associations) 
to control (among others) prices, total 
industry output, market shares, market 
territories and division of profits (Khemani 
& Shapiro, 1993, pp. 18-19). The purpose 
of cartels is to exclude competitors from 
the market. Cartels are notorious enough 
that they have been mentioned in writings 
that discuss competition law from the 
socio-economic or developmental angles. 
They are found in various sectors of basic 
necessities where cartelising producers 
exploit small farmers and producers and 
even consumers through purchasing cartels, 
boycotts and even physical threats in Latin 
American and African countries, some of 
which still experience widespread poverty 
(Mehta & Nanda, 2004; Evenett, Alvarez, 
& Wilse-Samson, 2007; Fox, 2007, p. 117).

Drawing on the socio-economic 
condemnation of cartels, there is the 
notion of `ethnic cartel’, which has been 
seen by many economists as a type of 
economic discrimination, used by the 
more economically dominant White 
Americans to obtain economic gains 
from the discriminatory practices in the 
market at the expense of the less dominant 
Black Americans  (Becker, 1957, 1971; 
Krueger, 1963; Chiswick, 1995, pp. 15-17; 
Sundaram, 2006, p. 38). The application of 
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such notion of cartel was generally limited 
to discrimination in the labour market (for 
example discrimination between employees 
of different ethnicities) (Krueger, 1963; 
Sundaram, 2006, p. 38)  but it was later 
made applicable to the relations between 
enterprises or firms in the market. Thurrow 
(1969) identifies White cartels against the 
Blacks to include “capital discrimination” 
(blocking Black Americans’ access to 
capital) and “price discrimination” (Black 
American buyers are charged a higher 
price while Black American sellers get 
lower prices).

Malaysia is no stranger to these types 
of cartels where it is common to find Malay 
companies and firms prevented from 
entering or forced to exit the market as a 
result of boycotts, refusals to supply, price 
discrimination and other forms of cartel; 
but the main problem is with detecting the 
cartel, as most of the occurrences of ethnic 
cartel could only be established through 
anecdotal and indirect evidence. Most 
information on this practice could only be 
obtained from informal sources including 
privileged communication between 
businesses and business associations with 
the relevant ministries and regulatory 
bodies, including the Ministry of Domestic 
Trade, Cooperatives and Consumerisms 
and the Malaysian Competition 
Commission (MyCC). But some light can 
be shed by studies on the level of market 
concentration in specific sectors. A study 
by Mohamed, Shamsudin, Abdu Latif and 
Muazu (2013, p. 1465) reveals that market 
is concentrated in the poultry sector and 

such market condition creates barriers to 
new entrants. This study is complemented 
by Adlan Abdul Razak (2014) who links 
price increase of chicken in Malaysia with 
possible anti-competitive practices in the 
relevant market. This is one of the many 
sectors which experience high likelihood 
of such market conditions – other products 
include fertilisers, animal feed, retail etc. 
Ethnic cartel is imminent with certain 
communities controlling the supply chain 
from production to retail and blocking entry 
into the market companies from different 
communities, or forcing those companies 
to crowd into less profitable level(s) of the 
chain (which could be retail).

The question now is: can the CA 
2010 be effectively used against ethnic 
cartel? Ethnic or discriminatory cartel 
as understood by Thurrow refers to both 
collusive and unilateral conduct which is 
subject to Section 4 and Section 10 of the 
CA 2010 respectively. 

As regards collusive conduct, Section 
4(2) of the CA 2010 allows for the 
creation of prohibition targeting cartel. 
The provision prohibits price fixing, 
market sharing and output limitation by 
the object of the behaviour, not its effect. 
This means the MyCC does not need to 
look at the effect of the behaviour on the 
market. However, collusive firms and 
companies can argue based on Section 5 
of the CA 2010 (on relief of liability) that 
their conduct has efficiency, technology 
or social benefits (though there are other 
cumulative requirements that have to be 
met, which will not be discussed in this 
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paper). This creates a dilemma. What if 
members of an ethnic cartel are efficient? 
Will an action against them reduce 
economic efficiency? It can be said that this 
goes against the philosophy of competition 
law but as explained in Section 2 of this 
paper, competition law objectives are not 
necessarily universal whereby they may 
be relative to the specific conditions of a 
particular country (Bakhoum, 2011, p. 496). 
Economic efficiency and consumer welfare 
may need to be balanced by creating access 
for economically deprived groups and 
communities to the market. The conditions 
in Malaysia warrant special attention to 
be paid to the existence of ethnic cartels 
here. Fox (2000, p. 593) has explained that 
apart from efficiency in competition, one 
should consider opportunity to participate 
because inefficient firms and companies 
may become efficient over time if they are 
given such an opportunity. This philosophy 
should not be considered alien to the CA 
2010 as it reflects the position in the EU 
competition law which places emphasis on 
the process of competition, not its outcomes.  
The latter reflects  average welfare gains to 
consumers from competition in the market 
(Fox, 2003; Andriychuk, 2009).

There is a second type of conduct 
known as unilateral conduct. A cartel is 
usually understood as involving more than 
one party but the concept of ethnic cartel 
as understood by Thurrow also includes 
unilateral behaviour. This requires the 
discussion to include prohibition under 
Section 10 of the CA 2010 which deals with 
abuse of dominant position. Under Section 

10(1), it is illegal for a dominant firm or 
company to abuse its dominant position. 
Such abusive conduct can be performed 
individually or collectively. Therefore, 
as will be seen below, many instances of 
ethnic cartels that attract the prohibition 
under Section 10 involve more than one 
dominant enterprise and it is possible 
that they may attract the prohibition 
under Section 4 simultaneously. The 
prohibition of abuse of dominant position 
can be excluded if there is a reasonable 
commercial justification to the conduct of 
the dominant (Section 10(3)).

The MyCC has to establish two 
grounds namely dominance and abuse. 
Again, this paper will not provide a 
detailed explanation on how dominance is 
determined but instead focuses on the types 
of abusive conduct by an ethnic cartel. 
Section 10(2) of the CA 2010 proscribes 
inter alia the following conduct, if resorted 
to by a dominant firm: (a) imposing unfair 
trading conditions on supplier or customer, 
… (c) refusal to supply to a particular 
enterprise or a group of enterprises, (d) 
market discrimination,….(f) predatory 
behaviour and …

Regarding “imposing unfair trading 
conditions on supplier or customer”, it 
is important to note that such trading 
conditions include charging excessively 
high prices to a dominant enterprise’s 
customer or excessively low prices 
to a dominant enterprise’s supplier 
(monopsony). Instances of Bumiputera 
businesses being slapped with excessively 
high premise rentals or Bumiputera farmers 
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having to pay high prices of fertilisers 
and animal feed have been reported to be 
common and  the CA 2010 allows penalty 
for such behaviours. However, it will be 
unfair to generalise and blame the Chinese 
unjustifiably to resorting to such abusive 
conduct as these unacceptable conduct 
may even originate from Bumiputera-
related corporate entities (including 
GLCs) or foreign companies (particularly 
hypermarkets). This may weaken the nexus 
between the relevant types of abuse and 
ethnic cartel.

Behaviour (c) is about refusal to supply 
to a particular enterprise or a particular 
group of enterprises. This conduct may 
be relevant to the issue of ethnic cartels in 
Malaysia because the particular group of 
enterprises may refer to enterprises formed 
by a particular ethnic group. Refusals to 
supply have been reported to be prevalent 
in some markets such as the fish and 
vegetable product markets. In some states in 
Malaysia such as Selangor, the middlemen 
controlled the supply of fish and vegetable 
through container transport. There have 
been occasions when the middlemen who 
are mostly non-Bumiputeras (particularly 
Chinese) did not allow fish and vegetables 
to be unloaded at the Selangor Wholesale 
Market (Pasar Borong Selangor) causing 
supply to concentrate at the rival Selayang 
Wholesale Market (Pasar Borong Selayang) 
(Nuh, 2015, p. 2). This has affected 
Bumiputera sellers because most of them 
operate in the Selangor Wholesale Market 
while the vegetable and fish business in 
Selayang Wholesale Market is dominated 

by non-Bumiputera sellers. Apart from 
Section 10 (prohibition of abuse of 
dominant position), this conduct may also 
attract the prohibition of anti-competitive 
agreement by object under Section 4(2) as 
an agreement to limit output.

Behaviour (d) is best explained using 
the term “market discrimination”. Section 
10(2)(e) of the CA 2010 provides that the 
following can be abusive if it is done by a 
dominant party such as – applying different 
conditions to equivalent transactions with 
other trading parties to an extent that may:
(i)	� discourage new market entry or 

expansion or investment by an 
existing competitor; 

(ii)	� force from the market or otherwise 
seriously damage an existing 
competitor which is no less efficient 
than the enterprise in a dominant 
position; or 

(iii)	� harm competition in any market in 
which the dominant enterprise is 
participating or in any upstream or 
downstream market;   

The different conditions applied to 
different trading partners include the 
charging of different prices to different 
purchasers from different ethnic groups. 
This problem has been widely debated as 
it cuts across ethnic politics and business 
in Malaysia where Malay entrepreneurs 
have long complained that they receive 
less favourable prices than their Chinese 
competitors. One of the complaints relates 
to the hand phone retail business at a 
shopping mall which was controlled only by 
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two ̀ towkays’ (bosses) although there were 
numerous kiosks run by both Bumiputera 
and Chinese enterprises (Utusan Malaysia, 
2012). The two enterprises charged lower 
prices to Chinese kiosk operators while 
higher prices were charged to Bumiputera 
kiosk operators. This may constitute an 
ethnic cartel prohibited by Section 10 
(collective abuse of dominant position). 
It is possible that the Chinese dominant 
enterprises despite being suppliers do not 
participate in the downstream market. 
The question now is: what if they price-
discriminate among unrelated competitors 
(both Chinese and Bumiputera) within that 
market? Paragraphs (i) and (ii) of Section 
10(2)(e) talks about discouraging market 
entry or forcing out from the market of 
an existing competitor which means the 
allegedly abusive dominant enterprise 
must compete with the victim of the 
price discrimination. However, paragraph 
(iii) refers to discrimination that harms 
competition in any market in which the 
dominant enterprise is participating or 
in any upstream or downstream market. 
The implication of the word `or’ is that if 
discrimination by the dominant enterprise 
harms competition in the downstream 
or upstream market, abuse can still be 
detected, despite the enterprise not having 
presence in such a market. 

Behaviour (f) (predatory behaviour) 
usually refers to the practice of pricing 
below cost. Pricing goods or services too 
low may be good for consumers but such 
pricing strategy will become predatory if 
used by a dominant enterprise or company 

to push out competitors from the market. 
At the same time, a dominant enterprise 
may price below cost for many reasons 
such as to gain initial market share or 
existing enterprise may price a new product 
below cost initially to attract consumers.3 
In order to distinguish between pricing 
that is predatory and low pricing that is 
benevolent, one must look at whether 
the pricing is in relation to marginal cost 
namely the cost of producing the last unit 
of output.4 There are different concepts of 
costs that the MyCC considers but they will 
not be elaborated in this paper except that 
the Malaysian competition regulatory body 
may consider whether price is below the 
cost and whether it excludes an as-efficient 
competitor (competitor who is as equally 
efficient as the dominant enterprise).5

The link between predatory behaviour 
and ethnic cartels in Malaysia is founded on 
complaints that dominant non-Bumiputera 
(particularly Chinese) businesses practise 
a strategy that suppresses prices to the 
detriment of the smaller Bumiputera 
competitors as the prices offered in the 
market are too low for them to recoup the 
costs incidental to the supply of their goods 
or services. One of them is expressed in the 
hansard to the CA 2010 (Dewan Rakyat 
Malaysia, 2010). A Sabah Member of 
Parliament raised a concern that Chinese 
express boat operators in Sarawak had 

3 Malaysian Competition Commission 
Guidelines on Chapter 2 Prohibition, para. 3.12.

4 Ibid., para. 3.13.

5 Ibid., para. 3.15.
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reduced their boat fare too low that smaller 
Bumiputera operators had been forced 
out of the market and thus, making it 
easy for the cartels formed by the former 
to buy out the latter’s business (Dewan 
Rakyat Malaysia, 2010, p. 153). It is still 
unclear whether the price charged by the 
dominant boat operators is below the types 
of costs that will bring the MyCC to an 
affirmative finding of predatory pricing, 
though the behaviour of ethnic cartels that 
falls under this category can also attract the 
prohibition of anti-competitive agreement 
under Section 4(2) i.e. price-fixing. 

COMPETITION LAW, 
AFFIRMATIVE ACTION AND 
INEFFICIENT COMPETITORS

The CA 2010 and competition legislation 
in many jurisdictions place emphasis on 
the attainment of economic efficiency and 
the enhancement of consumer welfare 
(this has been discussed in Section 2 of 
this paper).  However, with ethnic cartels, 
it is possible that the CA 2010 is used to 
promote market openness and participation 
to enterprises from outside the ethnic 
group which controls the supply chain in 
various Malaysian markets. In this regard, 
the MyCC may need to balance between 
enhancing consumer welfare and ensuring 
opportunity to participate in the market. 
Since the non-Bumiputera (particularly 
Chinese) enterprises are generally more 
efficient, the use of the CA 2010 against 
ethnic cartels must focus on Bumiputera 
enterprises which can potentially or actually 
participate in the market and should the anti-

competitive behaviour be reduced, they 
may strive to be as efficient as enterprises 
from market dominant ethnic communities. 
It will be difficult to use the CA 2010 to 
protect “tenderpreneurs” who are only 
active in procuring contracts or projects but 
lack the capacity to operate those contracts 
or projects. These tenderpreneurs have the 
tendency to hand over contracts or projects 
to non-Bumiputera (particularly Chinese) 
enterprises upon payment of a certain sum 
of money, leading to wastage of resources.  

CONCLUSION

Despite the economic biases behind 
competition law, affirmative action 
justifications are warranted for they 
force open the market to market dormant 
communities before the communities 
are able to compete on a level playing 
field. Although the Bumiputeras (and 
Malays) became politically dominant 
post-independence, there was still a wide 
economic gap between Bumiputeras and 
non-Bumiputeras (particularly Chinese). 
To reduce such a gap, the Malaysian 
government has introduced affirmative 
action measures including those which seek 
to enhance the participation of Bumiputera 
enterprises in the market. However, this 
paper has shown those measures could 
be obstructed by ethnic cartels. This 
suggests that competition law, in particular 
the CA 2010, being racially neutral and 
is a good option to make the best of 
affirmative action. The CA 2010 allows 
the opening up of market to Bumiputera 
enterprises providing them the opportunity 
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to participate in all levels of production 
chain and ending the period where they 
have to crowd into the least profitable 
level. Nevertheless, conflicts between 
affirmative action and the Competition Act 
2010 are still improbable. Government-
linked companies (GLCs) have become 
one of the channels for operationalising 
affirmative action and certain conducts 
of the GLCs have been seen as harming 
market competition. This requires future 
researchers to examine how the conduct 
of GLCs may or may not come in conflict 
with prohibitions in both Section 4 (anti-
competitive agreement) and Section 10 
(abuse of dominant position). 
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ABSTRACT

Committing syariah offences by teenagers has become increasingly worrisome nowadays 
in Malaysia particularly in the state of Terengganu. News on the arrest of these teenagers by 
the authorities frequently appears in  dailies and reports. If such offences are not controlled 
or effectively overcome, it will result in moral collapse among the future generations. 
Therefore, this paper  examines the age and gender of the youth offenders and types of 
offence and Islamic law (takzir) punishments imposed on them. It also investigates the 
adequacy of law and enforcement in the prevention of such offences in Terengganu. The 
study adopts qualitative methodology where data are collected through library research 
and semi-structured interviews with key informants. Data of takzir offences in the form of 
case law decided by the Terengganu Syariah Courts between 2008 and 2013 were analysed. 
The study found that nearly half of the youth offenders were aged 17 and were girls and 
most of the offences committed were sexual in nature. This paper concludes by providing 
suggestions on improving the law and administration process in dealing with these offences. 

Keywords: Enforcement, law, punishment, takzir offences, Terengganu, youths.

INTRODUCTION

Malaysia has federal and state laws. 
Islamic law matters are governed at state 
level through the Syariah Courts by virtue 
of the State List of the 9th Schedule to the 
Federal Constitution. A state’s jurisdiction, 
including Terengganu, over Islamic matter 
is definite. The state may create laws and 
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punishments for the offences while the 
Parliament at the federal level may not in 
any circumstances enact laws on this matter. 
However, the laws to be enacted are limited 
to the subject matters listed out in the State 
List which covers inter alia family matters, 
Malay customs and offences against the 
precepts of Islamic religion. Furthermore, 
the jurisdiction relating to those matters 
shall be exercised only over Muslim 
persons. Therefore, Islamic criminal 
offences under Malaysian law refer to 
offences which are provided for in the 
enactments passed by the state authorities, 
either in the syariah criminal enactments or 
other enactments with provisions relating 
to offences and punishments of custody, 
imprisonment, whipping or fine (Abdul 
Halim El-Muhammady, 2007). 

In Terengganu, statistics showed 291 
youths (aged between 12 to 17 years) were 
convicted for committing takzir offences 
between 2008 and 2013. There were 29 
cases in 2008, 32 cases in 2009, 50 cases 
in 2010, 76 cases in 2011, 68 cases in 
2012 and 36 cases in the following year. 
The number of the cases had increased in 
2010 and 2011 but dropped in 2013 due 
to the fact that many cases reported in the 
latter year were still in the process of trial. 
Statistics proved the existence of youth 
involvement in takzir offences whereby 
the numbers may increase in the absence 
of suitable or effective prevention efforts. 
This  paper examines the types of offences 
and punishments committed by the youths 
as well as age and gender of the offenders. 
It also investigates the adequacy of Syariah 

Criminal Offences (Takzir) (Terengganu) 
Enactment 2001 (‘SCOTT’), the law 
governing takzir offence applicable in the 
state of Terengganu and its enforcement.

YOUTH, TAKZIR OFFENCES 
AND PUNISHMENTS UNDER THE 
SYARIAH CRIMINAL OFFENCES 
(TAKZIR) (TERENGGANU) 
ENACTMENT 2001 

Criminal responsibility of youth under 
syariah 

Criminal responsibility in Islam is based 
on understanding and free-will. A person’s 
understanding is divided into three stages. 
The first stage is ghayrul mumayyiz namely 
the absence of understanding which begins 
from the day a child is born until he reaches 
seven years old. Most Islamic jurists have 
asserted that the child at this stage is unable 
to distinguish between right and wrong or 
between good and bad, and incapable of 
understanding the consequences of their 
actions (Audah, 1964). The age of seven is 
fixed by the jurists to standardise rules and 
facilitates the judges in making decisions in 
relation to child offenders (Audah, 1964). 
The child will not be accountable for any 
punishment either hadd (major crimes 
punishable with a fixed punishment imposed 
as the right of public where the crimes 
and punishments are mentioned clearly in 
the text of the Quran and Sunnah), qisas  
(crimes of homicide or injury punishable 
with a fixed punishment imposed as the 
right of individual where the victims or 
relatives have the right to choose whether to 
demand the infliction of qisas punishment 
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on the offender, or to claim compensation, 
or to forgive him) or takzir (discussed later). 
The second stage is mumayyiz which refers 
to a child of infirm or weak understanding. 
This stage begins at the age of seven and 
continues until the child attains puberty. At 
the stage, the child develops his awareness 
in a sense  he or she is able to distinguish 
between right and wrong, yet, weak on 
understanding of the consequences of his or 
her actions (Audah, 1964). A mumayiz will 
not be liable for hadd or qisas punishment 
(Audah, 1964) but he or she may be punished 
with takzir punishments such as  warnings 
and admonition.  The last stage is baligh 
referring to puberty or having reached full 
understanding. When a child reaches the age 
of puberty, he is totally responsible for all of 
his deeds.

 Naturally, puberty is an indication 
of maturity of man and woman through 
the existence of physiological signs. This 
is based on surah al-Nisa verse 6 which 
means: “And test the orphans [in their 
abilities] until they reach marriageable 
age. Then if you perceive in them sound 
judgment, release their property to them”. 
The physiological signs of puberty both 
for male and female are first, the emission 
of semen (wet dream); second, according 
to Hanabilah, the growth of coarse hair 
around the private part, under the arms and 
on the face (Al Buhuwtiy, 2005) while the 
Maliki’s school is divided into two: the 
first opinion states that the hair growth in 
private part is the absolute sign of puberty 
while the second opinion states that it is a 
sign of puberty for offences  pertaining the 

rights of individuals only (Ad-Dardir, n.d.). 
Syafi’iyah is of the opinion that hair growth 
in private part is the sign of puberty for 
non-Muslim only (Al-Syarbini, 1994). The 
accepted opinion of the four schools is the 
notion that the growth of pubic hair is a sign 
of absolute legal age for Muslims or non-
Muslims, covering both rights of the public 
and individuals. The third sign is voice 
gets deeper and the development of breasts 
(Ad-Dardir, n.d) and lastly, additional 
signs for women are menstruation and 
pregnancy (Audah, 1964). Those are the 
signs of puberty that some Muslim jurists 
agree with others don’t. In the absence of 
those signs, puberty of a person will be 
determined according to his or her age. 
Muslim scholars however, have different 
views in determining the appropriate age of 
puberty. According to Imam Abu Hanifah, 
the age of puberty for male and female is 
18 and 17 respectively (Audah, 1964). The 
Malikiyah school on the other hand fixed the 
age of puberty for both male and female as 
18 while the Syafi`iyah and the Hanabilah 
schools fixed it at 15 (al-Kasani, 1982). 
The youth offenders referred to in this 
paper are those in the second stage, ranging 
from seven years old until attainment of 
puberty. However, it should be noted that 
since the jurists differed in determining the 
age of puberty, confusion and uncertainty 
are likely to arise in determining the actual 
liability of the youths. 

Definition of youth

Nasimah (2007) examined the legal 
provisions pertaining to the criminal liability 
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of child offenders under the Malaysian law 
and Syariah and its application in Syariah 
Courts of Malaysia. It was found that the 
age of criminal responsibility under the 
Malaysian law begins at the age of 10 
while in the Syariah Court, it is based on 
attaining the age of puberty under Islamic 
Law. One view is the age of puberty should 
be 15 while the other  18. The Syariah 
Criminal Procedure (Federal Territories) 
Act 1984 defines a “youthful offender” 
as an offender above the age of 10 but 
below the age of 16. Consequently, this 
discrepancy imposes different standards on 
children upon entering the criminal justice 
system. Wafaa and Anita (2014) discussed 
these provisions based on two types of 
legislations namely, the syariah criminal 
enactments and syariah criminal procedure 
enactments and compared them with the 
syariah in relation to the determination 
of the age and status of child offenders 
by virtue of opinions from Islamic jurists. 
The findings however, revealed that there 
is a lacuna in the Islamic legislations. The 
analysis showed that the determination 
of the age of a young offender under the 
Malaysian syariah criminal procedure 
enactments as a person who must be above 
the age of 10 but below the age of 16 can 
be disputed if reference is made to the age 
of baligh. 

The syariah criminal procedure 
enactments in 11 states of Malaysia define 
youthful offenders as a person over the age 
of 10 years and less than 16. Perlis is the 
only state that provides the term ‘remaja’ 
or ‘youth’ in syariah criminal procedure 

enactment and defines it under section 2 
as a male or female person under the age 
of 18 years. The Kedah enactment does 
not provide for the definition of young 
offenders as there is no relevant provision 
with regard to baligh (puberty or adulthood) 
or mukalaff in syariah criminal law, except 
one section on criminal procedure against 
a young offender under section 130 of the 
Syariah Criminal Procedure Enactment.  
The definition of baligh is provided in 
most of the syariah criminal legislations 
of the states except for Kedah, Kelantan, 
Pahang and Perlis. The general definition 
of baligh, which is “having attained the 
age of puberty according to Islamic law” 
is adopted in most states except the Perak 
enactment which uses a more specific term 
of “akil baligh” and Negeri Sembilan 
enactment which exclusively defines 
baligh as a person who has reached the 
age of 12  according to qamariah years. 
Despite the fact that Malacca and Sabah do 
not have the definitions of baligh, Malacca 
sets out that a person under 15 qamariah 
years shall be presumed as a child or a non-
baligh  while Sabah provides that a child 
is a person under the age of 12 qamariah 
years. 

In Terengganu, the applicable 
legislation is similar to the majority of 
the states, section 2 of SCOTT refers 
baligh as “having attained the age of 
puberty according to Hukum Syarak”. The 
provision also defines the term mukallaf 
as “a Muslim who has reached puberty 
in accordance with Hukum Syarak and 
is not mentally defective nor deaf and 
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blind”. It further elaborates that Hukum 
Syarak refers to “Hukum Syarak according 
to any recognized mazhab”. Under the 
Terengganu syariah law, the liability for 
criminal act is attributed to the act of a 
person who has attained baligh, having 
sound mind and of free will. However, the 
age of a teenager who can be prosecuted 
in the Syariah Court has become an issue 
due to the fact that there is no express legal 
ruling on the actual age of baligh, and that 
Islamic jurists have different opinions on 
the same.

Takzir offences

Takzir offence is defined as discretionary 
punishment to be inflicted for transgressions 
against Allah, or against an individual, for 
which there is neither a fixed punishment 
nor penance (taubah) or expiation 
(kafarah)  prescribed (Al-Kasani (1910), 
Al-Mawardi (1973)). It excludes all sorts 
of crimes for which specific punishments 
are prescribed in the Quran and Sunnah.  
With regards to the types of takzir offences 
as codified in SCOTT, they are divided into 
five categories:
i.	 Offences relating to ‘aqidah (religious 

belief) (section 3 to 7);
ii.	 Offences concerning sanctity of the 

religion of Islam and its institution 
(section 8 to 23);

iii.	 Offences relating to decency (section 24 
to 36). The punishments for these three 
categories are fine, imprisonment and 
whipping for seven offences namely 
false doctrine, incest, preparation for 

prostitution, preparation to prostitute 
wife and child, prostituting wife or 
child, muncikari and musahaqah;

iv.	 Offences relating to public justice 
and security (section 37 to 54). The 
punishments for these offences are 
only fine or imprisonment or both; and

v.	 Offences with regard to abetment and 
attempt (section 55 to 59). There is no 
specific punishments for this category, 
instead, the punishment for the abettor 
is the punishment provided for the 
offences that he abets for. This is 
because in the absence of such help (or 
abetment), the offence might not have 
occurred. Here, a group of criminals 
in a conspiracy to commit an offence 
is regarded as one person (Paizah,  
2014). 

There are 52 offences listed out in 
SCOTT and five provisions for abetment. 

Punishment for youth offenders

Youth offenders are punishable by 
takzir punishment, which is based on the 
discretion of the syariah judges to impose 
suitable punishments. The judges have a 
wide range of punishments from which he 
can select a suitable one for a particular 
crime, keeping in his view the substances of 
the criminal, his previous criminal records 
and psychological condition (Siddqi, 
1985). Under the federal law of Syariah 
Court (Criminal Jurisdiction) Act 1965 
Revised 1988 which governs all states in 
Malaysia including Terengganu, the takzir 
punishments that are prescribed against 
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the syariah offenders are of three types 
and limited to the prescribed maximum 
punishment namely a fine not exceeding 
RM5,000, imprisonment for a term not 
exceeding three years and whipping 
not exceeding six strokes of rattan. As 
a result, the quantum of punishment 
provided for the Syariah Court is very 
small and limited compared  with that 
of the civil courts including the lowest 
court, the Magistrate’s Court. Despite 
that, based on reported cases, the syariah 
court judges hardly use their discretion 
to impose maximum punishment on the 
syariah offenders. Thus, a convicted 
youth offender may be punished by a fine 
of less than RM5,000, imprisonment of 
less than three years and whipping of less 
than six strokes.

In addition, section 67 of SCOTT 
provides that the Syariah Court may 
order a male offender to be committed 
to an approved rehabilitation centre to 
undergo counselling or rehabilitation for 
any period not exceeding six months. 
However, if the sentence of imprisonment 
is imposed together with counselling or 
rehabilitation, the period thereof shall not 
exceed three years. This is because the 
maximum period of imprisonment which 
could be imposed by the Syariah Court is 
three years only (section 2 of the Syariah 
Court (Criminal Jurisdiction) Act 1965). If 
the period of imprisonment exceeds three 
years, the judgement is null and void. 
Relatively similar, section 68 of SCOTT 
provides that the Syariah Court may order 

a convicted female offender to be sent 
to an approved home for a period not 
exceeding six months but if the sentence 
of imprisonment is imposed together with 
committal, the period shall not exceed 
three years. The Islamic authority may, 
by notification in the  Gazette,  appoint 
any place or institution to be an approved 
rehabilitation centre or an approved home 
for the purposes of this Enactment (Section 
66 of SCOTT). Section 128 of Syariah 
Criminal Procedure Enactment 2001 
mentions that when any youthful offender 
is convicted of any offence punishable 
by fine or imprisonment, the Syariah 
Court may (a) order such an offender to 
be discharged after due admonition or 
(b)  order such offender to be delivered 
to his parent or to his guardian or nearest 
adult relative or to such other person, and 
these persons have to execute a bond with 
a surety, that they will be responsible for 
the good behaviour of the offender for any 
period not exceeding 12 months or (c) 
order the offender to be of good behaviour 
for any period not exceeding two years. 
At the same time, the Court may inflict on 
his parent or guardian a fine not exceeding 
RM200 if it is satisfied that such parent 
or guardian has neglected in taking proper 
care of such an offender. 

RESULTS AND DISCUSSION

The research found that a total of 291 youth 
offenders were brought before the Syariah 
Court in the state of Terengganu from 2008 
to 2013. The findings are as below: 
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TABLE 1
Involvement of youth in takzir offences based on age and gender

Year/Age 2008 2009 2010 2011 2012 2013
Gender F M F M F M F M F M F M

17 10 2 6 1 23 3 26 14 25 14 18 2 144
16 8 - 10 5 14 2 21 3 14 2 9 - 88
15 7 - 4 - 6 1 7 - 10 2 4 1 42
14 1 - 5 - 1 - 5 - 1 - 2 - 15
13 - - 1 - - - - - - - - - 1
12 1 - - - - - - - - - - - 1

TOTAL
27 2 26 6 44 6 59 17 50 18 33 3

291
29 32 50 76 68 36

juvenile is much greater than the male. 
Compared with the males, the female 
offenders accounted for more than half of 
the total number of youth offenders each 
year with not less than 74%.  Interviews 
with the Registrar of the Syariah Judicial 
Department showed that most cases 
involved female teenagers who were 
caught with adult males aged 18 years and 
above, and these juveniles were secondary 
school students and school dropouts. 

Table 1 shows that the takzir offences 
were mostly committed by youths aged 
17 with 144 cases accounting for almost 
49.5% of total offenders. The table shows 
that the younger the youth, the less number 
of offences he or she had committed. About 
30% of the offences were committed by 
youths aged 16, 14% by those aged 15 
and 5% by youths aged 14. With regard to 
youths aged 12 and 13, only 0.35% each 
was recorded. At the same time, Table 1 
also shows that the involvement of female 

TABLE 2
Involvement of youth in takzir offences based on the types of offence

Year / Offences 2008 2009 2010 2011 2012 2013
Gender F M F M F M F M F M F M
S. 29 (attempt to commit zina) 1 - 2 3 5 1 6 3 5 2 5 - 33
S. 31(close proximity/khalwat) 22 2 22 2 38 5 51 13 42 14 27 3 241
S. 33(male posing as woman) - - - - - - - - - 2 - - 2
S. 34(indecent acts in public place) 4 - 2 1 1 - 2 - 1 - - - 11
S. 36(watie) - - - - - - - - - - 1 - 1
S. 55(abetment) - - - - - - - 1 2 - - - 3

TOTAL
27 2 26 6 44 6 59 17 50 18 33 3

291
29 32 50 76 68 36
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Table 2 above reveals that except for  
abetment, all of the offences committed 
by youngsters relate to decency. The most 
committed offence by the youngsters is 
the offence of close proximity or khalwat 
which totalled 241 cases or 83%. The 

to improve the implementation of the 
Islamic principles in the Malaysian syariah 
courts as well as the administration of 
youth offenders.

First of all, the term baligh should be 
clearly clarified. Under the existing syariah 
enactments, the definition of baligh refers 
to having attained the age of puberty 
according to Islamic law. This definition 
is confusing because Islamic jurists have 
not come to an agreement on the exact 
age in relation to baligh. It is suggested 
herein that the relevant authorities must 
clearly specify an age for a baligh person 
and standardise its application in all state 
enactments so that such uniformity may 
further improve the position of the syariah 
law in Malaysia. 

second highest is the attempt to commit 
adultery (11.3%) followed by indecent acts 
in public place (3.8%). Only three cases 
were recorded for abetment, two cases for 
male posing as woman and one case for the 
offence of watie.

TABLE 3
Types of punishment imposed on  youths

Year /Punishment 2008 2009 2010 2011 2012 2013
F M F M F M F M F M F M

Fine or imprisonment 19 1 12 4 29 6 40 14 36 10 19 3 193
Good behaviour with bond 4 - 11 1 8 - 10 3 6 2 5 - 50
Sent to women’s shelter - - - - 6 - 6 - 7 - 9 - 28
Sent to akidah rehabilitative centre - - - - - - - - - 4 - - 4
Warning 1 - 2 - - - - - - - - - 3
DNAA/Case drop/ Discharge 3 1 1 1 1 - 3 - 1 2 - - 13

TOTAL
27 2 26 6 44 6 59 17 50 18 33 3

291
29 32 50 76 68 36

Table 3 indicates that fine is the most 
popular punishment ordered by the syariah 
judges whereby it was imposed on 193 
offenders. Here, if the offenders are unable to 
pay the fine, they would be imprisoned. A total 
of 50 offenders were punished with bonds of 
good behaviour, 28 female offenders were 
sent to women’s shelters in Selangor and 
four male offenders were sent to the aqidah 
rehabilitative centre for reformative and 
counselling process. Warning was only meted 
out to three offenders, while prosecutions for 
13 other cases were withdrawn because of  
lack of evidence.

RECOMMENDATIONS

Based on the above results and discussion, 
several suggestions are forwarded in order 
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Other than that, the age of young 
offenders should be determined. The 
provisions of syariah procedure enactment 
containing the term “young offender” 
should also be included in SCOTT 
provisions.  It is submitted herein that a 
youth offender should be a person who is 
under 18 years old as provided in section 
2 of the Perlis enactment. Moreover, it 
is in conformity with the views of the 
Hanafi and Maliki schools of law as well 
as the provisions of civil law in Malaysia, 
particularly the Child Act 2001.

Another issue  relates to women and 
underage girls (those below the age of 
18 under the Child Act 2001) who are 
convicted for syariah offences. By virtue 
of section 68 of SCOTT, the Syariah court 
has power to send the offenders, upon 
conviction of an offence relating to decency, 
to an approved home for a maximum 
period of six months as a substitutional 
or additional punishment. However, 
the legislation does not provide similar 
provisions in relation to the male offenders 
especially  underage boys. Consequently, 
a boy convicted for khalwat for instance, 
is liable to pay a fine of not exceeding 
RM3,000 or imprisonment for two years 
or both. No alternative is given to him 
for any rehabilitation programme like the 
female offender. This situation becomes a 
barrier to rehabilitate the boys defeating 
the preventive measures in place to stop 
them from re-committing the offences. 
As a comparison, Malaysian civil law 
through the Child Act 2001 allows a child 
offender (including male) of more than 10 

but less than 14 years old to be admitted to 
a probation hostel or an approved school 
(Section 62 and 66). However, if the child 
offender is 14 years old but below 18 
years old, he may be sent to Henry Gurney 
School or a prison (Section 74 and 96). It 
is submitted here that similar provisions 
should be included  in the Terengganu 
enactment to provide proper rehabilitation 
for  underage male offenders. 

One of the alternatives for 
implementing rehabilitative process and 
training for women and girls who have 
social problems and been ordered to be 
detained for a certain period, is to provide 
them with protection and rehabilitative 
services. In 2001, the Juvenile Court Act 
1947, the Women and Girls Protection 
Act 1973 and the Child Protection Act 
1991 were repealed and replaced by the 
Child Act 2001. The Act is to provide 
for care, protection and rehabilitation of 
children including girls in support of the 
principles of the United Nation Convention 
of Rights of the Child to which Malaysia 
is a state party. Unfortunately one of the 
indirect implications of the Child Act is 
that the Social Welfare Department had 
discontinued the admission of syariah 
offenders into its facilities or institutions. 
Therefore, state rehabilitative centres 
should be set up and gazetted in Terengganu 
according to section 66 of SCOTT, just like 
the state of Selangor. To date, Terengganu 
does not have a special rehabilitative centre 
to cater for  syariah offenders in view of 
sections 67 and 68 of SCOTT as discussed 
above. As such, it is extremely important 
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and necessary to have these centres set 
up properly and gazetted as alternative 
rehabilitation for young offenders.

Apart from that, the relevant authorities 
including the legislators and religious 
council should also take active steps, 
such as to publicise the offences stated 
in the syariah legislations to the public 
at large to instil awareness of the syariah 
offences; amend relevant provisions of 
Islamic criminal law enactments so that 
they are in line with Islamic rulings; 
enforce legal provisions relating to all 
Islamic criminal offences without bias 
or being selective to certain offences 
only; enact statutory provisions which 
are educational and rehabilitative like 
social works, and strengthen Islamic law 
position and syariah court’s jurisdiction 
by imposing heavier punishments as 
lessons for members of the public. Besides 
that, the substantive law should also be 
amended due to its ambiguous wordings. 
Constructive elements or main ingredients 
of some offences such as indecent acts in 
public, non-attendance of Friday prayer in 
the mosque within his  mukim masjid  for 
three consecutive times or exposing 
bodies in public by women should be 
clearly defined and sufficiently explained 
to avoid ambiguity or problems in its 
implementation and enforcement besides 
helping all parties to understand the nature 
of the offences themselves. 

Improvement should also be made 
pertaining to the enforcement officers 
since without proper and full enforcement, 
a law passed will be useless. In this 

context, several suggestions have been 
forwarded by the respondents during 
interviews. Among them  are enforcement 
officers should have very high interest 
in discharging their duty effectively and 
not to be solely attracted to promotion, 
they should have excellent manners of 
al-muhtasib so that they may effectively 
confront the offenders, especially the 
teenagers, the officers and staff of the 
Islamic Enforcement Department must 
be able to perform the sacred obligation 
of enjoining goodness (amar ma‘ruf) 
and prohibiting evil (nahi mungkar), 
the enforcement officers or prosecutors 
should be given proper and intensive 
trainings so that they will acquire related 
skills before they are allowed to conduct 
any case or enforcement process, and 
enforcement proceedings must be 
improved. Additionally, enforcement of 
maintenance order against a father must  be 
given emphasis as it is the main cause for 
teenagers becoming neglected in cases of 
divorce. In such cases, mothers are forced 
to care less for or neglect their children in 
order to become sole breadwinners for their 
families. Places which are notorious for or 
prone to crimes should also be monitored 
closely. Such a pro-active measure should 
replace the present approach of ‘action can 
only be taken when there is a complaint’. 
In carrying out this close monitoring, 
equal emphasis should be given to 
both public as well private premises. In 
short, law enforcement should be given 
emphasis and be improved holistically and 
systematically.
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CONCLUSION

From the study, it can be concluded a 
high percentage of female teenagers aged 
between 15 and 17 years were involved 
in takzir offences. Most of them were 
studying in secondary schools while 
others were school dropouts. Almost all 
of them were involved in sexual offences 
particularly the offence of khalwat. In most 
cases, judges imposed fine to the convicted 
offenders but if the offenders are below 14, 
they would be sent to women’s protection 
centres. Despite the efforts of punishing 
and rehabilitating, youth involvement in 
takzir offences continues. The legislative 
authority of the state should consider 
other types of punishments approved by 
the syariah which are more suitable and 
effective in preventing crimes. Additionally, 
approaches through community based 
programmes and counselling sessions may 
also be considered as effective preventive 
measures. All of these are important for 
ensuring efficiency of syariah law and 
effectiveness of its enforcement in the state 
of Terengganu specifically and other states 
generally.
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ABSTRACT

The compulsory acquisition of land is a process by which the government acquires from 
private landowners their lands which are needed for any public purpose or for a purpose 
beneficial to the economic development of Malaysia. It is a form of governmental 
interference as it results in the deprivation and removal of landowners from their properties. 
Many of the waqf lands donated by an individual or a group for the purpose of charity 
have been acquired by the government for this purpose. The objective of this paper is 
to compare two methods of rectifying damages for the loss namely ‘compensation’ and 
‘substitution’. The study adopts qualitative methodology where data is collected through 
library research and semi-structured interviews with key informants. The paper employs 
descriptive analysis and concludes that the waqf or donated land will not be taken by  
the authority without reasonable grounds, but only in critical situations and during 
emergency. 

Keywords: Compulsory Acquisition, Waqf Land, Compensation, Substitution

INTRODUCTION

There are various definitions of waqf. 
Basically it refers to an irrevocable gift 
of a corporeal property (‘ ayn) for the 
benefit of donor’s family or someone else 
or something, in perpetuity. It can also be 
defined as a charity promised and executed 
normally during the life-time of the donor, 
which is not capable of transfer, gift, and 
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transmission thereafter (Abu Zahrah, 1971); 
al-Syirbini 1994; Ibn Qudamah,1999). 
Waqf estate is owned by Allah for the 
benefit of Muslims (beneficiaries) and held 
by the state. The state being the guardian of 
waqf estate is endowed with the power to 
intervene and in some cases take away the 
property with a view of protecting the social 
and individual interests (Siddiqi, 1978). In 
Islam, there are two situations where the 
state may take possession of waqf property 
to fulfil public interests (maslahah amah): 
(i) to implement the requirements of the 
al-Quran and the Sunnah  (ii) based on 
the principle of necessity (daruriyyat) or 
public benefits (maslahah amah) which 
is in accordance with the judicial maxim 
namely “necessity removes restrictions” 
(al-Jawwad, 1971). The application of 
public benefits must fulfil four requirements, 
namely it (maslahat) is not contrary to the 
true purpose of Syariah,  it is reasonable to 
the human intellect, it is aimed at removing 
existing hardship and it should be general 
in nature (al-Jawwad, 1971).In Malaysia 
section 3(1) of the Land Acquisition Act 
1960 (LAA) states that private property 
can be compulsorily acquired by a State 
Authority if it is needed for any public 
purpose, for a purpose which, in the opinion 
of the State Authority, is beneficial to the 
economic development of Malaysia or any 
part thereof, or for mining/ residential/ 
agricultural/ commercial/ industrial/ 
recreational purposes or any combination of 
such purposes.  The term ‘public purpose’ 
has not been expressly defined and the 
matter is left to the courts to interpret.

In this regard, the 46th Muzakarah 
(Conference) of the Fatwa Committee of 
the National Council for Islamic Religious 
Affairs Malaysia decided that:
a) � Waqf land shall not be transferred at 

all except during emergency but with 
certain conditions. 

b) � Waqf land that had been transferred to 
the government shall be compensated 
according to the value of the land or 
replaced by other land that has equal 
or better value. 

c) � Waqf land that will be developed 
should be excluded from the conditions 
of land transferred for the construction 
of public amenities such as roads, 
sewerage, and electrical substation 
site and so on. Therefore, the public 
amenities can be constructed and be 
made available on the waqf land.

This fatwa shows that basically the 
waqf or donated land will not be taken by 
the authority without reasonable grounds, 
only in critical situations and during 
emergency. Therefore, the waqf lands 
should not be reclaimed unless certain 
conditions are fulfilled. In this regard, the 
authorities provide monetary compensation 
in exchange for the land  or replace it with 
another land that has similar or better value.

MONETARY COMPENSATION 

Views of Jurists

The State reserves the right to acquire land 
from landowners should the need arise or 
if it is beneficial for society. Acquisition 
of land by the State must be with the 
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proprietor’s consent and with adequate 
payment of compensation. The Prophet 
s.a.w. had acquired the property of some of 
the people of Madinah for a construction 
of mosque with their consent and he paid 
compensation to the owners in accordance 
with the prevailing price although the 
owners did not demand any price (Islahi, 
1620). During the time of Caliph Umar 
where a Syrian cultivator complained 
that the army had trampled down his 
crops, the Caliph ordered the Syrian 
cultivator be paid ten thousand dirhams as 
compensation (Abu Yusuf, 1968). Muslim 
jurists ruled that the State could not acquire 
the property of its subjects unlawfully 
without adequate compensation (Zaidan, 
2002). Compensation is a repayment or 
reimbursement due to the use of the right 
of either party to meet the needs and 
interests of other parties (Zaidan, 2002). 
In acquiring something belonging to a 
party, the government is required to pay 
compensation based on the following 
principles: 

Market value
In Islam, the market value or the current 
value (thamanul-mithli) of the land during 
acquisition shall be taken into account 
in determining the compensation. The 
compensation payment must not be less 
than the market value at the time of the 
acquisition. The amount of compensation 
envisaged in Islam covers not only the 
loss of ownership of property but also 
to indemnify the owner of his expenses 
incurred on the land and the loss of income 
resulting from the loss of use of the land. 

The rightful owner must bear in mind that 
what he actually has is the right to use 
the land and what he owned is the benefit 
or right to the usufruct of the land. The 
compensation is usually based on what he 
has actually been deprived of. It does not 
only emphasise the compensation for the 
loss of ownership but also includes loss of 
any benefit derived from it, and any costs 
and expenses incurred on the land such 
as constructions, buildings as well as loss 
of earnings from the land  (Buang,1989). 
In this respect, there is no restriction in 
adopting the principle of market value 
contained in the First Schedule of LAA 
as long as it does not contravene the 
provisions of Islamic law. 

Evaluation by real estate experts / 
realtors
In Islam, a valuation of the acquired land 
shall be conducted by a real estate specialist 
(Ahlul-khibrah). This is in line with the fact 
that Islam recognises expert evidence as one 
way of establishing proof (Awang, 1994). 
Opinion or expert evidence means opinion 
given by someone who has expertise in a 
particular field such as specialists in real 
estate. Such opinion is based on the specific 
knowledge which requires a high level of 
understanding / wisdom (Othman, 1990). 
Allah says in Surah al-Nahl, verse 43 says: 
“And We sent not before you except men 
to whom We revealed [Our message]. So 
ask the people of the message if you do not 
know”. Expert opinion is conclusive and 
binding and therefore, when a judge faces a 
doubt, he should ask the people who know, 
and this was practised by the Companions 
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(Othman, 1990) such as in the case of the 
appointments of Uthman bin Hanif by 
Caliph Umar in Sawad, Iran and Nu’man 
in Madinah as valuers and assessors or tax 
collectors (al-kharaj) (Yusof, 1968). In the 
above cases, both of them were experts 
in assessment and measurement for the 
purpose of valuating and assessing land 
tax (al-kharaj). To achieve a fair and just 
compensation, any forms or manners of 
valuation either by way of comparison, 
investment, or progression may be used 
by the experts (Awang, 1994). In Islam, 
valuation by a specialist is acceptable as 
a means of proof, and expert opinion is 
binding, but in the Malaysian law, it is 
based on the discretion of the judge who 
decides whether or not the expert’s opinion 
is to be accepted in his or her decision 
making.

 Accelerating compensation
According to Awang (1994), the payment 
of compensation to the affected land 
owners or his representative shall be done 
immediately, unless the land owner has 
agreed to defer the receipt of payment. 
Again, the sense of urgency in paying 
compensation is clearly emphasised in 
Majjalah al-Ahkam al-Adliyya, where 
Article 1216 provides: “When required, by 
order of the authorities, one’s possessions 
can be taken by paying the price (qimah) 
and connected with road. But the property 
shall not be taken as long as the price has 
not been paid”.  This principle is important 
because the currency value will change 
over time.

References to the court
According to Islamic law, the proprietor 
of the land involved in the acquisition is 
allowed to refer to the Court with regard to 
purpose of acquisition and rate and amount 
of compensation granted (Awang, 1994). 
This right is given to ensure fairness to the 
owner of the land involved and thus, the 
proprietor of land is entitled to question in 
court in terms of the acquisition, whether it 
coincides with the element of public benefits 
and in terms of value of compensation 
whether it is fair or otherwise.  

Application in Malaysia

All the provisions referred below are 
contained in the LAA which requires 
payment of compensation based on the 
following principles: 

Market value
Article 13 (2) of the Federal Constitution 
states that: “No law shall provide for 
the compulsory acquisition or use of 
property without adequate compensation”. 
Compensation may be defined as the 
pecuniary recompense which a person is 
entitled to receive in respect of damage or 
loss which he has suffered other than result 
of an actionable wrong, litigated in the civil 
court committed by the person bound to 
make the recompense (Adong bin Kuwau v 
Kerajaan Negeri Johor[1997] 1 MLJ 418). 
The general rule is that the measure of 
compensation is to be based on the market 
value of the acquired land. Compensation 
was defined in Rickets v Metropolitan Rail 
Co (1867) L.R. 2 H.L. 175 as the amount 
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required to put the dispossessed landowner 
in the same position as if his property had 
not been acquired. Market value is “the 
compensation that must be determined 
by reference to the price which a willing 
vendor might reasonably expect to obtain 
from a willing purchaser. The elements of 
unwillingness or sentimental value on the 
part of the vendor to part with the land and 
the urgent necessity of the purchaser to buy 
have to be disregarded and cannot be made 
a basis for increasing the market value. It 
must be treated on the willingness of both 
the vendor to sell and the purchaser to buy 
at the market price without any element of 
compulsion” (Ng Tiou Hong v. Collector 
of Land Revenue, Gombak [1984] 2 MLJ 
35). Thus, the market value is the price that 
would be paid by a willing purchaser to 
a willing seller in circumstances actuated 
by fair business principles and there is no 
disinclination on the part of the vendor to 
sell and the purchaser is not compelled 
by any urgent necessity to buy. The LAA 
provides a clear guideline in determining the 
compensation (except for loss of earnings), 
but each individual interprets it differently. 
It is suggested that the LAA should be 
revised and simplified to disseminate all 
information without confusion as to which 
items can and cannot be claimed (Anuar & 
Md Nasir, 2006). 

Evaluation by real estate experts / 
realtors
Section 12 (1) requires the land 
administrator to conduct fair and 
transparent investigation to obtain detailed 
information about compensation that ought 

to be granted to the landowner.  The land 
administrator may refer to the valuation 
made by the assessors to help him determine 
the quantum of compensation. This fact was 
supported by the Federal Court decision 
which held that proviso to subsection 12 
(1) provides that the land administrator 
may obtain a written opinion on the value 
of all scheduled lands from a valuer prior 
to making an award under section 14. The 
written opinion or report only acts as a 
guidance to the land administrator and the 
latter is not bound to accept the valuation 
report prepared by the Government valuer 
which merely acts as a guide in determining 
the award of compensation (Singapore 
Para Rubber Estate Ltd v Pentadbir Tanah 
Daerah Rembau, Negeri Sembilan [2007] 
5 CLJ 71). It was stated in Ong Yan & 
Anor v. Collector of Lands Revenue, Alor 
Gajah Malacca [1986] 1 MLJ 405, where 
Wan Yahya J. summarised five methods 
of valuations: opinion of experts, costing 
method, comparative  sales of land in the 
neighbourhood, number of years’ purchase 
of the profits and the residual methods.  Out 
of the five methods, the judge in this case 
chose a comparative sales price as the best 
way to get a fair assessment and not bound 
by the evaluation made by a real estate. In 
this sense, it is different from Islamic point 
of view as discussed above. 

Accelerating compensation
The process of acquisition will start with 
the acquisition notice in Form A (section 4) 
which is valid for 12 months.  Within this 
period, the State must publish a declaration 
in Form D that particularises the lands and 
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areas intended to be acquired (section 
8).  The validity of Form D is two years 
upon its publication in the gazette. Within 
these two years, the land administrator 
is required to hold an enquiry into the 
value of the property and make an  
award on the amount of compensation 
payable to the landowner. If no such 
actions are made within such period, the 
whole acquisition shall be terminated and 
will have no effect. The State is required 
to pay compensation for any damages 
done due to prior permitted entry for 
undertaking any work on the property or 
costs incurred as a result of the enquiry 
proceedings.

Immediate action must be taken 
within the period mentioned above in 
order to avoid any inconvenience on the 
part of the registered owner. The slow 
pace of the process will result in the 
occurrence of injustices against the land 
owner. In this regard, if the payment of 
compensation is delayed, the landowner  
is impeded from enjoying and utilising  
the compensation money towards 
investment, purchase of land as 
replacement, business capital, managing 
the relocation from the acquired land to 
other places and also for other purposes.  
The delay may reduce the monetary 
value of the land that will make the 
compensation amount to be insufficient for 
any of the above purposes (Awang, 1994).  
In short, the whole process of the 
acquisition should be done within 
prescribed time otherwise, the acquisition 
is declared null and void. 

References to the court
Landowners who are dissatisfied with the 
award by the land administrator are entitled 
to make a written objection within six 
weeks upon receiving the award (section 
37). The landowner’s objection is limited 
to one of the following: the measurement 
of land, the quantum of the compensation, 
the persons to whom it is payable or 
the apportionment of the compensation. 
While section 49(1) allows any interested 
person to appeal against the decision of the 
High Court to the Court of Appeal, new 
section of 40D appears to have restricted 
the ambit of such an appeal. Section 40D 
(3) provides that any decision as to the 
amount of compensation awarded shall be 
final and there shall be no further appeal 
to the higher court on the matter. The 
effect of the introduction of section 40D 
and the amendment to section 49(1) were 
discussed in Calamas Sdn Bhd v. Pentadbir 
Tanah Batang Padang [2011] 5 CLJ 125 
(‘Calamas’). Hashim Yusoff FCJ said that 
it is trite law that courts must give effect 
to the clear provisions of the law. He did 
not see anything ambiguous in sections 
40D (3) and 49(1) and that the appellant is 
precluded from appealing against the order 
of compensation issued by the learned 
trial judge. This case effectively makes 
the right of appeal contained in section 49 
(1) of the Land Acquisition (Amendment) 
Act 1997 (Act A999) worthless because 
the Federal Court had failed to  consider 
the correctness and legality of the judicial 
evaluative process undertaken to arrive at 
the quantum of compensation awarded. 
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Calamas would invariably deprive  the right 
of appeal on compensation irrespective of 
whether the appeal is one on a question 
of law or not.  Likewise the matter of 
acquisition cannot be challenged in the court 
(refer to section 68A). The effect of section 
68A is the removal of court jurisdiction 
to strike down unlawful acquisitions, 
even if acquisition was done in bad faith. 
However, in Islam, the landowner has the 
right to appeal not only against the amount 
of compensation but also the purpose of 
acquisition. The purpose of acquisition 
must fulfil all principle of public benefits 
discussed above. Under the present laws of 
acquisition in Malaysia, there is no room 
for landowners to challenge the validity 
of the acquisition (Kijal Resort Sdn Bhd v. 
Pentadbir Tanah Kemaman & Anor [2014] 
1 CLJ 344).

SUBSTITUTION (IN EXCHANGE 
FOR OTHER LAND) 

Views of the Jurists

According to the view of the jurists or 
fuqaha, istibdal is buying corporeal 
property (‘ayn) as a waqf replacement (Ibn 
Qudamah, 1999)  while ibdal is selling 
corporeal property to buy property or 
other assets or in the form of money (Al-
Syirbini, 1994). In the context of land 
acquisition over waqf property which is 
occurs nowadays, it refers to the concept 
of the sale of ‘ ayn Waqf or Ibdal to the 
Government which will be subsequently 
replaced either in the form of land or  
with compensation money (Rani, 
2008).  On the other hand, the concept of  

Istibdal refers to purchase of other lands 
to be endowed as replacement by the 
waqf administrator using the proceeds of 
the sales of the original waqf lands. The 
words Ibdal and Istibdal are related due to 
the fact that ibdal of a waqf property leads 
to istibdal of the said property. Each sale 
of waqf property must be followed with 
procuring another ‘ayn as a substitute to 
the waqf property sold, and the replacement 
can be in the form of currencies or other 
assets or ‘ ayn (Abu Zahrah, 1971).

Waqf is a perpetual dedication of 
movable or immovable properties for 
religious, pious or charitable purposes (Al-
Syirbini, 1994) while istibdal refers to an 
action of replacing an existing waqf with 
a new waqf (Al-Syirbini, 1994). The main 
elements that must be preserved in waqf 
are the concepts of perpetuity, everlasting, 
and continuity of  benefits and interest 
to beneficiaries (Zuhayli, 1977). Islamic 
jurists have different views on the concept 
of istibdal; some reject it on the basis that 
waqf is for an eternal motive (Al-Syirbini, 
1994). If istibdal is permitted, then it is 
against the eternal concept when the assets 
are exchanged or substituted with other 
assets. On the other hand, the jurists who are 
in favour of istibdal argue that the eternal 
concept may be divided into (i) the eternality 
of assets (ii) eternity of the benefit of waqf. 
The main goal for waqf is the eternity of 
benefit and without benefits, a waqf property 
will lose its meaning. If this happens then 
it should be exchanged with other assets in 
order to ensure continuity of benefit for the 
interest of the beneficiaries (Mansur, n.d.)
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The Maliki and Syafi’i schools agree 
that the waqf of mosque cannot be sold 
or is interchangeable, except on the basis 
of maslahah which is inevitable (Abu 
Zahrah, 1971). This means that all types 
of waqf property cannot be taken over 
by the Government for whatever form of 
development. Such strict ruling in Syafi’i 
school is based on the waqf principle  that 
it cannot be disposed by way of sale, gift 
or inherited, and this is by virtue of a 
hadith whereby Umar who had endowed 
a land in Khaibar had imposed conditions 
that such land cannot be sold, purchased, 
given away and inherited (Authentic 
Muslim). The purpose of creation of a waqf 
cannot be changed other than what was 
intended by the donor (Al-Nawawi, 2000).  
Nevertheless, the Hanafi and Hanbali 
approaches are less restrictive and more 
liberal in allowing the implementation of 
istibdal  compared with the Syafi’i and 
Maliki schools. The Hanafi school allows 
istibdal in all circumstances, as long as 
it caters for the interest and maslahah or 
for the betterment of the public (Ibn al-
Humam, 1977). 

Application in Malaysia     

In general, the concept of istibdal is not 
new and has been practised in the States 
in Malaysia as allowed by fatwas. Several 
fatwas had been issued by the National 
Council’s Fatwa Muzakarah Committee 
and by states concerning istibdal of 
waqf property.  In 1993, the Consultative 
Committee for Syariah Ruling of Federal 
Territory has agreed to allow istibdal of waqf 

in order to transfer more waqf lands which 
can generate benefit by imposing conditions 
that the land value will be replaced with 
the same value or more.  Similar fatwa 
was once made by the Islamic Religious 
Council of Kelantan State in 1995 to the 
effect that replacement or disposal of waqf 
lands can be implemented in situation to 
meet public interest including endowment 
assets that do not have sufficient revenue 
to cover the cost of their maintenance and 
repairs. 

In addition, the enactment of the 
State Waqf also empowers the State 
Islamic Religious Council (‘SIRC’) to 
implement the concept of istibdal. There 
are three states that have enacted a specific 
enactment pertaining to waqf:
(i)	 Wakaf (State of Selangor) Enactment 

1999  (the Selangor Enactment)
(ii)	 Wakaf (State of Malacca) Enactment 

2005 (the Malacca Enactment), and
(iii)	 Wakaf (State of Negeri Sembilan) 

Enactment 2005(the Negeri Sembilan 
Enactment).

Section 2 of the Selangor Enactment 
provides that the meaning of istibdal 
is “to substitute a waqf property with 
another property or with money which is 
of the same or higher value than it either 
by substituting, purchasing, selling or any 
other means in accordance to Shariah law”. 
In short, all the three waqf enactments of 
Selangor, Malacca and Negeri Sembilan 
allow the implementation of istibdal if 
the waqf land has been legally acquired 
by the authority, or, the use of waqf land 
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is no longer in line with the purpose of 
waqf, or it ceases to benefit in the manner 
it was originally intended to (section 
19 of Selangor Enactment & Malacca 
Enactment, and section 12 (1) of the Negeri 
Sembilan Enactment). Nevertheless, 
the Negeri Sembilan Enactment further 
provides additional grounds to implement 
istibdal, namely in the event the conditions 
of waqf are inconsistent with the law, 
or, the conditions are no longer viable. 
The same enactment further stipulates 
that the Council shall seek the view of 
the  Fatwa  Committee if the Council 
intends to implement   istibdal in respect 
of: a mosque or site of a mosque endowed 
as  wakaf; or, in circumstances other than 
those specified in subsection 12 (1). It is 
important to note that the execution of any 
conditions set by donor / waqif, if any, must 
not contravene any written law, and in the 
situation where the Council is not able to 
execute any of the conditions set by the 
donor / waqif, the Council shall resort to 
other reasonable means of executing the 
waqf so that the mawquf may be utilised 
in such manner that has been intended 
by the donor / waqif (section 12(3)). The 
provision also highlights that the value of 
the mawquf obtained through istibdal must 
not be lesser than the value of the original 
mawquf (section 12(4)).

In other states, the law of waqf is stated 
in various rules and statutory provisions. 
The Wakaf Rules 1983 of State of Johor (the 
Johor Rules) for example, defines istibdal 
as replacing the waqf property with other 
better property through purchase or sale or 

exchange or the like according to Islamic 
law. Section 9(1) states that the Johor 
Rules empowers the Wakaf’s Committee 
with the approval of its Religious Council 
among other things, to replace or, invest 
in the mawquf in accordance with the 
syariah principles.  The Johor Rules further 
provides that the Wakaf’s Committee may 
purchase movable or immovable property 
using the cash obtained from the sale of 
replaced assets.

RECOMMENDATIONS AND 
CONCLUSION

An important principle is the waqf land 
affected in view of land acquisition by the 
government should be purchased or replaced 
by other lands and compensation money 
shall not be kept or merely saved in fund 
(Al-Syirbini, 1994). Basically the istibdal 
theory by awarding money as compensation 
is acceptable in Islam. Nevertheless, the 
aspects of its implementation do not meet 
the requirements and conditions set forth 
in the waqf law. Therefore, this paper has 
provided several recommendations which 
can be considered by the authorities with 
regard to arising issues related to the 
acquisition of waqf lands. 

First, it is suggested that a 
comprehensive state enactment relating 
to waqf must be enacted. Section 4 (2) 
(e) of National Land Code 1965 (the 
Code) explicitly states that the Code does 
not govern waqf. Therefore, separate 
laws should be legislated to govern waqf 
comprising both substantive and procedural 
provisions, hence the state legislatives, 
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as empowered by List II Schedule Ninth 
of the Federal Constitution should be 
responsible to ensure the implementation of 
comprehensive state enactments governing 
waqf respectively. 

Second, based on the data maintained 
by Majlis Agama Islam dan Adat Istiadat 
Terengganu (MAIDAM) the State of 
Terengganu has so far paid compensation 
to MAIDAM for the acquired waqf lands, 
particularly those lands where mosques 
were constructed on them (Ngah, 2015).   
This practice has been preferred as it is  
easier in terms of implementation rather  
than getting another land to replace the 
acquired land. Nevertheless, the authors’ 
interviews revealed that none of the 
compensation sums was utilised to purchase 
new lands as the sums were inadequate 
for such purpose. It does not mean that 
the compensations were insufficient. In 
reality, the process to identify potential 
lands for waqf takes time and the fact that 
land value increases day by day, it is not 
possible for MAIDAM to use the proceeds 
of compensation to buy new lands for waqf 
replacing the acquired ones. Based on this 
finding, the authors urge MAIDAM or 
SICR and the State Authority to attempt 
istibdal as the preferred means to replace 
waqf, rather than simply resorting to 
monetary compensation. This will reduce 
the acquisition of waqf lands which ought 
to be benefit all Muslims respective of 
regions.

Third, subsequent to the above point, 
namely acquisition of waqf lands with 
mosques built on them, the State Authority 

would usually just construct new mosques 
on other state lands. The purpose of 
acquisition is not for surrendering the 
ownership to the State, but it is more for 
the purpose of replacing old mosques with 
new ones (Mohamad, 2015). This happens 
where the original mosques built on waqf 
lands are no longer suitable to be used and 
not viable to be maintained. In such cases, 
although the waqf lands were declared to 
be acquired, they become abandoned lands 
and are no longer utilised nor developed 
by the State. Therefore, it is proposed 
that the State Authority and MAIDAM or 
SIRC revisit those lands and explore how 
they can continuously benefit  the public, 
instead of being abandoned.

Finally, in respect of monetary 
compensation receipt or new lands granted 
as substitution,  there is no specific policy 
in any of the states in Malaysia whether 
it must be utilised within a prescribed 
time or not. Failure to utilise the money 
or the substituted lands will nullify the 
purposes of waqf lands namely perpetuity, 
everlasting, and continuity of benefit and 
interest to beneficiaries. Therefore, it is 
strongly recommended explicit regulation  
be introduced to ensure the continuity of 
use over the money or substituted land for 
the common benefits of the community.
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 ABSTRACT

Plagued with increasing complaints from the public expressing their dissatisfaction on what 
they perceive as poor quality of service  by local government, this paper seeks to investigate 
the impact of demographic factors of gender, supervisor’s gender, organisation type (city 
council, municipal council and district council), organisational seniority and dyadic tenure 
towards organisational citizenship behaviour readiness in local government agencies in the 
Southern region of Malaysia.  Data from 222 employees working in nine local government 
agencies in the Southern region of Malaysia were collected using stratified random sampling 
approach. Inferential statistics of t-test and ANOVA test were employed using SPSS version 
20. Results revealed that dyadic tenure and organisation type have significant influence in 
elevating employees’ Organisational Citizenship Behaviour. Gender, supervisor’s gender 
and organisational seniority were found to be immaterial and to be equal among these 
respondents. Generalization of these findings cannot be assumed and a larger geographical 
coverage throughout Malaysia is highly recommended so as to make the findings more 
meaningful. Empirical evidence provided support that demographic factors could have 

significant impact towards elevating 
Organisational Citizenship Behaviour. 
Thus, the management should take proactive 
action in ensuring that these demographic 
factors can be manipulated towards 
achieving its mandated objectives and to 
instil public confidence in the multifarious 
services provided by the local government.
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INTRODUCTION

Local government, the lowest in the 
Malaysian government hierarchy, is 
a non-profit service organisation with 
a high customer contact where their 
multifarious services meet almost all 
aspects of  societal needs such as rubbish 
collection, beautification, approval of 
building plans, granting licences and 
permits, safeguard public health and 
sanitation, general maintenance functions 
of urban infrastructure. Managing towns 
and cities that are expanding in tandem 
with economic growth of the country has 
exerted tremendous pressure on the local 
governments as the services provided 
are constantly under the watchful eyes 
of the public. The public is becoming 
increasingly aware of their rights as 
consumers, demanding for clearer and 
increase transparency in the way the 
local government makes decision and  
implementation of development plans. In 
short, the public has become more vocal 
in voicing their grouses over the services 
provided. These phenomena have caused 
the public to record their grievances with the 
Public Complaint Bureau where statistics 
showed that local governments recorded 
among the highest level of complaints by 
the public, hence, raising concerns on the 
issue of incompetency and the inefficiency 
of employees in discharging their duties.    

In order to respond to public outcry  
for improvement, accountability and 

transparency in service delivery and quality 
of local government, its management needs 
a workforce willing to exhibit organisational 
citizenship behaviour (OCB) - discretionary 
behaviours that are unrecognised by formal 
reward system and collectively promotes 
the effective and efficient functioning of 
an organisation (Organ, 1988). The OCB 
is the possible solution in meeting public 
satisfaction as it is considered a low 
cost vehicle in achieving organisational 
effectiveness, employee satisfaction, and 
acts as lubricant in social machinery of the 
organisation (Organ, 1988). 

As the satisfaction level at the grass-
root level is low, , this study attempts to 
explore how demographic variables of the 
employees, who have close contact with the 
public, are able to influence OCB among 
local government employees in southern 
region of Malaysia.

Local Government

Local government is the lowest level 
government after Federal and State 
governments and has three levels of 
hierarchy: district council, municipal 
council and city council. As a public sector 
organisation, local government has played 
a pivotal role as the manager of urban 
environment that drives the economic 
growth and social development of a 
particular district and its residents. Local 
governments are set apart from the Federal 
or State governments as they are subordinate 
units to these higher governments which link 
the public interest relationships between the 
tiers (Norris, 1980).
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In general, the local government is  
under the jurisdiction of the state 
government and the power of decision-
making is transferred to the local 
government to administer within its locality. 
Hence, local government is bestowed with 
a wide range of powers to administer, plan 
and enforce responsibilities where they 
play two key roles that impact the lives 
of its populace. The first role relates to 
provisions of basic services aimed at the 
upkeep of the local community including 
businesses within its area and the second is 
to regulate land use and business activities 
within its administrative area (Abdullah & 
Kalianan, 2008).

Organisational Citizenship Behaviour 
(OCB)

The OCB can be defined as a behaviour 
that goes beyond the formal requirement of 
the job and is beneficial to the organisation 
(Spector, 2008). The underlying theory 
underpinning OCB is social exchange 
theory (Blau, 1964) and the norm of 
reciprocity (Gouldner, 1960) which 
involves a series of interactions that are 
independent, contingent on the actions of 
the other partner in the social relationship 
and generate obligations (Cropanzano & 
Mitchell, 2005). As noted by Vigoda and 
Golembiewski (2001), OCB is particularly 
critical in enhancing governmental 
effectiveness since it can supplement 
formal bureaucratic operations that 
may be somewhat restricted by limited 
administrative and financial resources 
and protocols. By demonstrating OCB, 

governmental operations, in the case of local 
government, can be managed with greater 
efficiency and services can be delivered 
with better quality, thus contributing to 
a strong image as the manager of urban 
environment.

Although there are numerous 
conceptualisations of OCB, five factors 
introduced by Organ (1988) and 
operationalised by scales propounded by 
Podsakoff, Mackenzie, Moorman and 
Fetter (1990) are the most robust and 
distinct factors in assessing OCB. There 
are (i) altruism – employees help co-
worker with job relevant duties and tasks 
(ii) courtesy – being polite, considerate 
of others and treat them with respect 
(iii) conscientiousness – when employee 
goes beyond normal requirements or 
expectations (iv) sportsmanship – a positive 
attitude and willing to tolerate less than 
ideal circumstances without complaining  
(v) civic virtue – participating in the 
governance of the organisation.

The Impact of Gender and Supervisor’s 
Gender on OCB

Studies that examined the influence of 
gender on OCB has revealed inconsistent 
findings. Generally, women are seen as 
more likely to engage in OCB than their 
male counterparts (Allen & Rush, 2001). 
This finding is consistent with Kark and 
Waismel-Manor (2005) who contend that 
women engage in OCB (dimensions of 
altruism and courtesy which are feminine 
behaviours) more than men (dimensions of 
civic virtue and sportsmanship which are 
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masculine behaviours) because the former 
are typically perceived as concerned with 
the welfare of others namely caring and 
considerate and holding a higher level 
of empathy and sympathy. However, the 
dimension of conscientiousness does not 
seem to be attached to any particular gender 
(Kidder & Parks, 2001). A study by Long 
(2012) on a highly diverse workforce from 
a large South Texas university found that 
a supervisor’s gender has no significant 
mean difference on OCB. In the study of 
local government in the east coast states of 
Malaysia, gender and supervisor’s gender 
failed in influencing OCB (Rashidah & 
Mazuri, 2013). Due to inconsistent findings, 
the following hypotheses are proposed:
H1a: Gender will have a positive impact on 
OCB among local government employees
H1b: Supervisor’s gender will have a 
positive impact on OCB among local 
government employees

The Impact of Organisational Seniority on 
OCB

This represents the length of an employee 
being employed.  It is worth noting that local 
government is a closed service organisation 
where the possibility to be transferred to 
another local government within the state 
and among state is very limited. They can be 
considered as loyal employees and usually 
stayed in the same local government until 
they reach retirement age. Since OCB 
is exhibited when an employee orients 
newcomers or helps others, one can argue 
that an individual who has been employed 
over a long period of time possesses more 

job experience and coupled with the act 
of altruism and benevolence would assist 
others with less experience. 

Tenure-OCB link was found to 
be significant among IT professionals 
working in various industries in USA (Shih 
& Pearson, 2011). Thus, this indicated that 
the longer the service tenure among IT 
professionals, higher levels of OCB are 
exhibited.  Two studies by Rashidah, Aziz 
and Munir (2014) and Sapie (2012) on local 
government employees in east coast states 
of Malaysia showed insignificant mean 
differences in organisational seniority. 
Since the geographical area for this study 
is focused on southern region of Malaysia, 
the following hypothesis is proposed:
H2: Organisational seniority will have a 
positive impact  on OCB.

The Impact of Organizational Type on OCB

Local government is also known as city 
council, municipal council and district 
council depending on the number of 
residents being served as well facilities 
and infrastructure available in its locality, 
Rashidah and Mazuri (2013) found 
significant mean difference where municipal 
council employees showed more willingness 
to OCB activities compared with district 
council employees in relation to active 
economic activities in the locality, educated, 
working and bodily-able inhabitants, 
supported with good infrastructure and 
developments compared to that of district 
council. On the other hand, Sapie (2012) 
noted insignificant association of local 
government type on competency level. 
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Turning to the private sector, a study 
on manufacturing sector by Long and 
Ismail (2009) revealed firm size correlated 
significantly with competencies. They 
pointed out that larger firms seemed to be 
more aware of and competent in dealing 
with customer requests and would invest 
in the latest information system and data 
base application to improve operations 
flow and meet customer needs and wishes. 
Due to inconsistency in the above results 
and to further determine the effect of local 
government type in southern region of 
Malaysia, the following hypothesis is put 
forward: 
H3: Organisational type will have a 
positive impact of on OCB.

Dyadic Tenure Towards OCB

This represents the length of supervision 
a subordinate has with his or her current 
supervisor and it is common among 
local government to conduct job rotation 
exercise among its workforce so as to 
improve employee multitasking skills and 
competency. A positive significant mean 
difference was noted for dyadic tenure 
exceeding 21 years where low OCB was 
exhibited compared with those in dyadic 
tenure range between 16 and 20 years 
(Rashidah et al., 2014) Among the reasons 
in displaying low OCB is age whereby 
those approaching retirement age find 
their salary has hit the maximum ceiling 
and the possibility of promotion limited.  
Respondents in dyadic tenure of between 
16 and 20 years reported a higher OCB  
which increases their chance to be noted 

and be promoted or receive additional 
benefits from their supervisors. Based on 
the notion of social exchange theory and 
norm of reciprocity, managements have 
been found to take some form of OCB into 
consideration in evaluating an employee’s 
overall performance (Organ, 1990). In order 
to determine whether local governments 
practising job rotation to enhance 
multitasking skills and work experience 
among employees in the southern region 
of Malaysia has an impact on OCB, the 
following hypothesis is presented:
H4: Dyadic tenure will have a positive 
impact of on OCB

MATERIALS AND METHOD

The sample and target population 
comprises the workforce working in local 
government agencies in the southern region 
of Malaysia. Since the local government is 
categorised under three types, city council, 
municipal council and district council, a 
stratified random sampling was used. This 
technique is considered appropriate where 
various departments with different job 
functions existed in a local government 
while functions between them are almost 
similar in nature. In determining the sample 
size, disproportionate random sampling 
is used as the number of Professional 
and Administrative group (top level 
management) is much smaller compared 
with Support I (middle level management) 
and Support II (low level management). 
Utilising Krejcie and Morgan (1970) 
sample size table, a total of 350 
questionnaires were distributed to selected 
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nine local governments  consisting of one 
city council, three municipal councils and 
five district councils. 

Data was collected using a 
questionnaire survey method. There were 
two sections: respondents’ demographic 
information and OCB scales developed by 
Podsakoff, et al., (1990) with 22 items. The 
OCB scales comprised  five items each for 
altruism and conscientiousness dimensions 
and four items each for courtesy, civic 
virtue and sportsmanship dimensions. 
Hoffman, Blair, Meriac and Woehr (2007) 
suggested that predictive relationships with 
the broader OCB criterion were as good 
as, or superior to, those with narrower 
dimensional criteria. This view was 
supported by LePine, Erez and Johnson 
(2002) that operationalisation of OCB was 
best viewed as indicators of a general OCB 
factor. Thus, based on the said suggestions, 
a latent construct is employed to measure 
OCB. 

The OCB scale, anchored on 5-point 
Likert scale, has been translated to 
Malay language in view of the fact local 
government employees are primarily 
Malays and the majority of them have basic 
tertiary education. A total of 250 copies 
were returned and after data screening and 
normality tests undertaken, only 222 copies 
were used for empirical analysis. 

Statistical Analysis 

Descriptive statistics of mean, standard 
deviation, frequency and percentage 
were used to explore data collected and 
to make some general observations about 

the respondents’ profile. Overall OCB 
is computed by taking the average of the 
five factors namely altruism, courtesy, 
civic virtue, conscientiousness and 
sportsmanship. Based on the minimum 
score of 1 and maximum score of 5, 
a possible score was calculated and 
categorised as low, moderate and high. 
Thus, a person with a low OCB level 
would have a score of between 1.00 and 
2.40 while a person having a moderate 
OCB level would have a score between 
2.41 and 3.79 and a score between 3.80 
and 5.00 was categorised as having a 
high OCB level. In order to examine the 
differences among the local government 
employees in exhibiting OCB level, 
variables such as on gender, supervisor’s 
gender, organization type, organisational 
seniority and dyadic tenure, independent 
sample t-test and one-way ANOVA were 
computed. Post-hoc comparison test using 
Tukey test was executed to further analyse 
the mean difference between each group in 
the overall OCB.

RESULTS AND DISCUSSION

Characteristics of Respondents

Respondents from the sample study were 
predominantly female (56.8%) and were 
mainly under the supervision of a male 
superior (63.5%). Respondents from the 
municipal council dominated the sample 
at 43.2% followed by district council 
respondents at 38.3%. The majority of 
them can be considered new whereby 
44.6% of them have been working for less 
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than five years while 22.1% of them have 
an organisational tenure of between 5 and 
10 years. For those who have less than five 
years, 41.9% of these respondents currently 
reported to their present supervisors due 

to job rotation being exercised in these 
local governments so as to enhance the 
workforce’s multitasking skills and work 
experience. Table 1 summarises the 
demographic profile of these respondents.

TABLE 1
Demographics of Respondents

Variable Frequency (N = 222) Percentage (%)
Gender
Male 96 43.2

Female 126 56.8
Supervisor’s Gender 

Male 141 63.5
Female 81 36.5

Organisation type
City council 41 18.5

Municipal Council 96 43.2
District council 85 38.3

Organisational Seniority
< 5 years 99 44.6

5 – 10 years 49 22.1
11 -15 years 32 14.4
16 -20 years 14 6.3
> 21 years 28 12.6

Dyadic Tenure
< 5 years 93 41.9

5 – 10 years 63 28.4
11 -15 years 24 10.8
16 -20 years 24 10.8
> 21 years 18 8.1

Factor Analysis

A principal component analysis with varimax 
rotation was used for data reduction to 
determine meaningful factors of OCB. Since 
OCB is measured as a latent construct, factor 
analysis produced one factor with eigenvalue 
of 8.56 explaining a total variance of 

39.93%. The Kaiser-Meyer-Olkin measure 
of sampling adequacy stood at 0.88 and a 
significant Barlett’s Test whereby Chi-square 
= 2601.03, p < 0.001. Four items with factor 
loadings of less than 0.5 (Hair, Black, Babin 
& Anderson, 2010), were dropped from 
further analysis, leaving only 18 items. 
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Descriptive Statistics

As reflected in Table 2, Cronbach alphas 
for each OCB sub-dimension and overall 
OCB achieved above the minimum 
benchmark of 0.7 which indicated strong 
internal consistency and reliability 

(Sekaran & Bougie, 2010).  Overall OCB 
and four OCB sub-dimensions (courtesy, 
conscientiousness, sportsmanship and  
civic virtue) recorded high mean scores 
while altruism achieved a moderate mean 
score.  

TABLE 2
Descriptive Statistics	

Variables Cronbach’s Alpha Mean Standard Deviation Interpretation
Altruism 0.75 3.75 0.64 Moderate
Courtesy 0.83 4.08 0.61 High
Conscientiousness 0.86 4.03 0.58 High
Sportsmanship 0.84 3.95 0.64 High
Civic Virtue 0.79 3.85 0.64 High
Overall OCB 0.91 3.97 0.66 High

Note: (1-2.40) = Low, (2.41-3.79) = Moderate, (3.80-5.00) = High

Hypothesis Testing

Hypothesis 1a proposed that gender will 
have positive impact on OCB where 
result from t-test indicated that gender 
was unable to influence OCB level as no 
significant mean difference was noted (t = - 
0.732, p > 0.05).  Despite the insignificant 
relationship, the negative direction of the 
relationship was as predicted as female 
showed higher OCB score compared with 
their male counterparts. The supervisor’s 
gender (hypothesis 1b) also failed to exhibit 
significant mean difference (t = 1.53, p 
>0.05). However, it was noted that male 
supervisors demonstrated high OCB level 
compared with females in this insignificant 
association.  Thus, this implied that the 
OCB level was similar for both female 
and male irrespective of whether he or she 
was a subordinate or holding supervisory 

position. This finding was similar to 
Rashidah et al., (2014) where gender 
showed no significant relationship towards 
OCB among local government employees 
in east coast region. The findings are 
also in line with that of Long (2012) but 
inconsistent with that of Allen and Rush 
(2001) and Kark and Waismel-Manor 
(2005).

Hypothesis 2 proposed that 
organisational seniority will have a 
positive impact on OCB.  Unexpectedly, 
this relationship was not significant (F = 
1.32, p > 0.05).  This implied that whether 
a respondent is newly employed or edging 
towards retirement age, the exhibition of 
OCB level is similar. Although insignificant 
relationship is noted, those respondents 
approaching retirement age demonstrated 
higher OCB arising from attitude of 
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benevolence and sharing from their work 
experience. This finding was in line with 
that of Rashidah et al., (2014) and Sapie 
(2012) who looked at local government 
employees in east coast of Malaysia.

Hypothesis 3 proposed that 
organisation type will have a positive 
impact on OCB.  As predicted, the result 
showed that organisation type (city council, 
municipal council and district council) 
was statistically significant (F = 10.29, 
p < 0.001). Post Hoc HSD revealed that 
municipal and district councils have higher 
OCB level compared with city councils. 
This finding was in line with that of east 
coast region where Rashidah & Mazuri 
(2013) reported that municipal council 
exhibited higher OCB compared to district 
council.  

Hypothesis 4 proposed that dyadic 
tenure (supervision period) will have a 
positive impact on OCB. As envisaged, 
dyadic tenure has the ability to influence 
OCB exhibition (F = 3.40, p < 0.01). Post 
hoc HSD revealed that those with dyadic 
tenure of less than five years exhibited 
lower OCB compared with  those having 
between  11 and 15 years supervision 
bracket. The possible explanation for this 
significant association was that respondents 
who have been supervised by their current 
supervisor in the range of 11 and 15 years 
could be considered as in-group member 

where mutual trust, respect and affection 
have built up between them and they were 
in the close communication circle of the 
supervisors. Hence, exhibiting higher OCB 
would increase their chance to be noted by 
their superiors and increase their chances 
for promotion and getting other exclusive 
benefits that were a discretion of the higher 
management (Graen & Uhl-Bien, 1995).  

While respondents with less than five 
years dyadic tenure reported lower OCB 
presumably because they were still new to 
the organisation and still in the process of 
familiarising themselves with the working 
environment, colleagues and senior 
management. These new employees can be 
considered as out-group members where 
mutual trust, respect and affection have 
yet to be established (Graen & Uhl-Bien, 
1995). A positive and significant association 
was also noted by Rashidah et al., (2014); 
however, significant mean difference was 
noted for dyadic tenure exceeding 21 years 
where low OCB was exhibited compared 
to those in dyadic range of between 16 
and 20 years. Approaching retirement age 
whereby salary has hit the ceiling coupled 
with the low possibility of promotion 
prospects  were among the reasons for in 
the respondents displaying low OCB.A 
summary of the results on mean differences 
of OCB according to demographic profile 
is tabulated in Table 3. 

TABLE 3
Summary of Demographic Analysis on OCB

Variable Gender Supervisor’s 
Gender Organisational Seniority Organisational Type Dyadic Tenure

OCB X X X √ √
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CONCLUSION

The aim of the study was to examine the 
impact of demographic variables including 
gender, supervisor’s gender, organisational 
type, dyadic tenure and organisational on 
OCB. This research had attained its objective 
and contributed to literature and knowledge 
on OCB and human resource literature by 
examining one of the important agencies in 
the government sector that has the capacity 
to drive social and economic growth 
within its jurisdiction. By incorporating 
and analysing demographic characteristics 
of local governments’ employees in 
southern region of Malaysia, this research 
had provided insight for local government 
management that organisational type 
(municipal and district councils) and 
dyadic tenure between 11 and 15 years have 
significant impacts in elevation of OCB. 
Nonetheless, the management should also 
acknowledge that the other demographic 
variables namely gender, supervisor’s 
gender and organisational seniority, 
although insignificant, need to be looked 
into so that OCB exhibition can be further 
improved and fortified since OCB has been 
acknowledged as a low cost vehicle in 
promoting organisational effectiveness. 

Being the government’s lowest tier 
and has the closest relationship with the 
communities, the management should 
acknowledge that employees are the most 
valuable assets a local government can 
acquire. Being a service-oriented public 
sector organisation with high customer 
contact, the local government has to rely 
on employees to perform its multifarious 

services, thus, monitoring and reviewing 
of its human resource practices should 
be undertaken periodically. By having a 
workforce that has high OCB work culture 
can contribute towards reducing level of 
complaints and instil public confidence 
in its varied services provided. Like other 
research, this study has shortcomings that 
need be taken into considerations.  The 
research area has been confined to local 
governments situated in southern region of 
Malaysia and hence, it may raise the issue 
of generalisation of the findings. Thus, 
to make the findings more meaningful 
and profound, the geographical coverage 
needs to be extended to cover the nation.  
Moreover, the respondents in this study are 
predominantly Malays and by expanding 
the geographical area, multi-ethnic 
employees that are being employed in local 
governments would embody differences in 
terms of demographic background, religion, 
cultural practices beliefs and values which 
may have an impact on the  exhibition 
of OCB. This study only explores the 
impact of demographic characteristics on 
OCB, however, the antecedent variables 
that could promote OCB are worthwhile 
to be explored.  Thus, it is recommended 
that antecedents of OCB such as task 
characteristics, organisational conditions, 
employee attitudes and leadership styles be 
explored in future studies. 
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ABSTRACT

In any part of the world there have always been and will always be children who will 
not follow their parents’ orders, run away from home, play truant, smoke or commit 
other misbehaviours. In most countries, they are known as ‘status offenders’. Frequent 
commission of these non-criminal acts indicates that the children are beyond control 
of their parents which accordingly places them in a risk of delinquency. Many studies 
have linked these behaviours with crime whereby ineffective rehabilitation will lead 
to the commission of serious offences such as injuring, raping and killing. The aim of 
the study is to examine the concept of children beyond control in terms of its definition 
and rehabilitative measures adopted in several countries including Malaysia, Singapore, 
England and Wales, Scotland and United States of America. It employs library research 
(textual) method for data collection. The study analyses statutes, books, journals, reports, 
newspaper articles, conference proceedings and other periodicals. It concludes that 
although children beyond control across the world manifest relatively similar examples 
of behaviours, different concept of children is applied whereby some countries manage 
them as children in need of care and protection while others treat them as juvenile 
offenders. In either practice, the international standards which support restorative justice 
are increasingly adhered to for the best interest of the children.

Keywords: Children beyond control, legal perspective, status offence

INTRODUCTION

Children beyond control are those who are 
simply out of control of their parents or 
guardians. Some countries adopt the term of 
‘beyond parental control’ while others label 
the children as ‘disobedient’, ‘incorrigible’, 
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‘unruly’ or ‘ungovernable’ (Global Report 
on Status Offences, 2009) and form part 
of status offenders (children who commit 
acts that are illegal for underage persons but 
legal for adults). When children runaway, 
skip school or demonstrate uncontrollable 
behaviour, it is usually with reasons. The 
basic risk factors which place a person 
as a child-in-risk can be divided into five 
categories: individual, family, peer, school 
and society (Carroll, Houghton, Durkin, & 
Hattie, 2009). Nevertheless, studies have 
reported that that children’s misbehaviour 
is usually a response to their environment 
whereby most of them come from families 
with histories of neglect, physical and sexual 
abuse, alcoholism, drug addiction and 
mental illness (National Council of Juvenile 
& Family Court Judges, 1990). Some of 
these children are a product of dysfunctional 
family unit characterised by lack of parental 
education, inadequate activities arranged by 
parents and lack of active supervision over 
their children (Bigler, n.d.). 

Increased attention has to be paid to the 
problem of beyond control children due to 
a correlation between their behaviour and 
the potential for delinquent or later adult 
criminal acts (National Council of Juvenile 
& Family Court Judges, 1990). Many  
researches have linked status offence 
(including beyond control behaviour) to 
crime whereby behavioural problem is a 
warning signal that a child needs greater 
attention and better supervision (Loeber, 
Farrington, & Petechuk, 2003; Ozawa, n.d.;  
Whyte, 2004; Regoli & Hewitt, 2006). 
Kendall (2007) observed that thousands of 

American youths are at risk of becoming 
delinquent and entering the criminal justice 
systems each year due to the status offence. 
In most jurisdictions where parents feel  
that they are no longer able to provide 
controls, the state may intervene to uphold 
the interests of the child or protect the 
public. Measures for care and control 
may include supervision and placement in 
institutions among others. 

MEANING OF CHILDREN BEYOND 
CONTROL

Beyond control children are those who 
habitually refuse to obey the proper orders 
of their parents, guardians or school 
authorities. However, the behaviour must be 
more than a simple disobedience whereby 
it has to be repeatedly done, disruptive or 
dangerous and the order disobeyed must 
be legal (Theoharis, n.d.). Some common 
examples of beyond control behaviour are 
not staying home when told to do so, not 
going to school, having undesirable friends, 
partying and violating curfew laws while 
some common examples of beyond control 
attitudes are ungratefulness, uncooperative, 
lying, laziness, arguing and disobedience 
(Bigler, n.d.). Social research conducted  
in Malaysia revealed similar at-risk 
behaviours such as truancy, running away 
from home, loitering around, smoking, 
involving in gangsters and sexual  
behaviour and illegal motorbike racing 
(Najmuddin, 2007; Yahaya, Ab Ghaffar, & 
Baharom, 2010; Hamzah, Mustafa, & Che 
Din, 2011; Sharif & Mohamad Roslan, 
2011).
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Children beyond control are one of the 
categories of status offenders in many parts 
of the world. Status offenders are defined 
as ‘young people charged with offences 
that would not be crimes if committed 
by adults such as breaking tobacco or 
alcohol consumption laws, not attending 
school, breaking curfew laws, running 
away from home or being beyond the 
control of parents’ (Michon, n.d.; ‘Status 
Offenders Law & Legal Definition’, n.d.). 
The actions are considered as a violation 
of law only because of the youth’s status 
as a minor (Michon, n.d.). In other words, 
status offence refers to behaviours that 
are unlawful for children but legal for 
adults (Arthur & Waugh, 2008; ‘National 
Standards for The Care of Youth Charged 
with Status Offenses’, 2013). The offence 
must be distinguished from delinquency 
(juvenile criminal behaviour) which are  
acts that if performed by an adult, would 
be termed criminal. (‘Delinquency’, n.d.). 
Status offenders who violate a court order 
governing their behaviour can be found 
delinquent and detained (‘Status Offenders 
Law & Legal Definition’, n.d.).  

CHILDREN BEYOND CONTROL IN 
MALAYSIA

A child in Malaysia is defined as any 
person under 18 years old. The Child Act 
2001 (which came into force on 1st August 
2002, referred to as ‘the CA’) as the main 
legislation governing children, protects 
five categories of children, namely those 
in need of care and protection, those in 
need of protection and rehabilitation, 

those being trafficked or abducted, those 
beyond parental control and those who 
commit crimes (Jamaluddin, 2002; Mohd 
Awal, 2002; Dusuki, 2006). However, 
unlike other categories of children, the 
definition of children beyond control is not 
provided in any statutes including the CA 
(Jamaluddin, 2002; Dusuki, 2006). Section 
46(1) of the CA simply states that in the 
event the parent or guardian is unable to 
exercise proper control over the child, he 
or she may make a written request to the 
Court For Children to detain the child in an 
institution. To what extent out of control 
behaviour is not determined and what is 
the proper control over the child by the 
parent is not elaborated. The absence of a 
definition necessitates a literature search 
which includes the relevant government 
department publications. Drawing from 
experience of the implementation of similar 
provisions of previous statutes, some local 
researchers have concluded that beyond 
control behaviour is manifested through 
several acts such as  running away from 
home, involvement with drugs and gangsters, 
frequently disobedient, incorrigible and 
illegal motorbike racing (Zakaria, 1992; 
Dusuki, 2006). The Child Rights Coalition 
Malaysia (2012) labelled the children as 
those who are having behavioural problem 
while the Department of Social Welfare 
(Jabatan Kebajikan Masyarakat Malaysia, 
n.d.) defines it as a conduct which may lead 
to crime or moral danger. Some studies 
appear to equate beyond control behaviour 
with status offence in which both terms 
are used interchangeably (Ahmad, 2013). 
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Beyond control behaviour under the CA is 
labelled as status offence (Child Frontiers, 
2013) and the examples of beyond control 
behaviour are closely similar to those of 
status offence (Dusuki, 2006; Child Rights 
Coalition Malaysia, 2012). Therefore, 
the meaning of children beyond control 
in Malaysia is ambiguous and vague. 
While most of the above sources treat it 
as non-criminal behaviour, examples of 
misconduct cited by some researchers 
reveal the contrary. 

Under the juvenile justice system, a 
magistrate heads the Court For Children 
(‘the Court’). Section 46 and 47 of the 
CA gives the magistrate the jurisdiction to 
hear beyond control applications and make 
orders either detention in an approved 
school (Sekolah Tunas Bakti), place of 
refuge (Taman Seri Puteri), probation 
hostel (Asrama Akhlak) or centre (private 
institutions), or placed under supervision 
for a maximum period of three years. 
The order is made after considering the 
probation report prepared by the probation 
officer and upon satisfaction that it is 
expedient to deal with the child and the 
parent or guardian understands the results 
of the order and consents to it. Pending the 
completion of the probation report (which 
normally takes not more than 30 days), 
the child may be placed under temporary 
detention in an institution. However, as a 
matter of practice, before a case is referred 
to the court, the probation officer may, if 
he thinks necessary, bring the child to a 
counsellor from the Department of Social 
Welfare for an individual counselling 

session. Under the supervision order, the 
probation officer will visit, offer advice 
and befriend the child. If necessary, he or 
she may bring the child to the Supervising 
Court (the Court For Children for the area 
in which the child probationer is required 
to reside) to amend the Magistrate’s order 
and detain the child in an institution or 
place him or her in the care of a proper 
person. In certain cases like running away 
from the institutions, the child may be sent 
to Henry Gurney School under the Prison 
Department. Despite the enforcement of the 
CA, Malaysia’s fundamental approach to 
children beyond control basically seemed 
to remain relatively similar since it was 
first introduced in 1947. Global strategies 
like diversion are not adequately reflected. 
Child Frontiers (2013) observed that based 
on United Kingdom’s system, Malaysia’s 
approach to juvenile justice is grounded 
in formal court-based interventions 
and institution-based rehabilitation. 
Additionally, children beyond control are 
subject to similar treatment as children who 
commit crimes since they are placed in the 
same rehabilitative institutions (Zakaria, 
1996; Child Rights Coalition Malaysia, 
2012; Child Frontiers, 2013).

CHILDREN BEYOND CONTROL IN 
SINGAPORE

A juvenile is defined under the Children 
and Young Persons Act (Chapter 38) 
(‘the CYPA’) as a person between the age 
of 7 and 16 years. Similar to Malaysia, 
Singapore formally adopts ‘beyond 
parental control’ term (‘BPC’). Despite 



Pertanika J. Soc. Sci. & Hum. 23 (S): 63 – 74 (2015)

The Legal Concept of Children Beyond Control 

67

the absence of formal definition of the 
children, the Ministry of Social and Family 
Development gives a clear explanation 
of it. It describes them as those who 
frequently have problems at home or in 
school and display delinquent and at-risk 
behaviours whereby even though they 
are not offenders, their behaviour may be 
serious enough that the parents might apply 
to the court for assistance in managing 
them. Researchers found that some of the 
common manifestations of BPC behaviour 
are defiance towards parents, running away 
from home, keeping late nights, playing 
truant, involvement in gangsters, involving 
in vice drug taking, smoking, moral  
danger and homicide attempt (Basu, 2008; 
Ng, 2012; Ozawa, n.d.).

Singapore which instituted BPC order 
in 1997 is believed to be the only country 
which has such a formal order to deal with 
juvenile delinquency (Balhetchet, 2006). 
By virtue of Section 50 of the CYPA, 
parents may apply to the Juvenile Court 
for the order. However, the court only 
makes the order if the parent can prove that 
the child is beyond  control, that he r she 
understands and consents to the making 
of the order and that the court is satisfied 
that it is expedient so to deal with the child. 
Before the complaint is sworn, the parent 
or parents are approached by counsellors 
from the Singapore Children’s Society 
who will resolve the matter without 
court intervention. This Pre-Complaint 
Counselling Programme is implemented by 
the court to divert cases out of the juvenile 
justice system (‘Power of the Court on 

Beyond Parental Control (BPC) Cases’, 
2006). Laying a complaint in the court is 
often the last resort as it could severely 
affect the relationship between parents 
and child. In addition to counselling, 
multi diversionary programmes are also 
available before the order is applied, 
including the Beacon Works, Round 
Box and the Family Care Conferencing 
(Balhetchet, 2006; ‘Power of the Court on 
Beyond Parental Control (BPC) Cases’, 
2006; Kim, 2010; Ozawa, n.d.). Upon the 
receipt of the complaint, the Ministry of 
Social and Family Development will be 
ordered to prepare a social report. Pending 
its completion, the court may remand the 
child at a remand home. Under the orders 
of the court, the child may be sent to an 
Approved Home for two to three years or 
placed under statutory supervision for a 
maximum of three years. The court may 
also make additional orders requiring both 
the child and parent to undergo mandatory 
counselling, psychotherapy or other 
treatment under the CYPA. 

CHILDREN BEYOND CONTROL IN 
ENGLAND AND WALES

Similar to Singapore, the term ‘beyond 
parental control’ is used under section 
31(2) of the Children Act 1989. The 
provision lays down that a court may make 
care or supervision order if it is satisfied 
that the child is suffering or is likely to 
suffer significant harm and that the harm is 
attributable to the care given to the child or 
the child is being beyond parental control. 
Bana Vaid & Associates, a legal firm 
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(‘Care Proceedings’, n.d.) explains that 
a child is considered potentially beyond 
parental control when he or she  continues 
exhibiting severe disciplinary problems 
such as  disobedience, truancy, running 
away from home, sexually promiscuous 
and addicted to drugs which result in the 
parents being helpless to improve the child’s 
behaviour, while Brady (2013) associates 
beyond control with hostile and destructive 
behaviours which may endanger own self.  

Unlike Malaysia and Singapore, 
beyond parental control children are 
treated as children in need where the local 
authority has a duty to safeguard their 
welfare. These children are handled under 
care proceedings in the Family Proceedings 
Court separately from the Juvenile Court 
which try child offenders. In England 
and Wales, ‘beyond parental control’ is 
part of the threshold criteria that needs 
to be satisfied before the court can make 
Care or Supervision Order. According to 
Lowe & Cobley (2011), this minimum 
criteria is provided for the purpose to 
limit state intervention to certain kinds 
of harm. The Care Order gives the local 
authorities the parental responsibility over 
all rights, duties and obligation while the 
Supervision Order directs the authorities 
to befriend, advise and assist the parents 
without having any parental responsibility 
(‘Care Proceedings’, n.d.). The order may 
be applied by the local authorities upon 
proof that the child is suffering from 
significant harm and beyond parental 
control. However, the proceeding will not 
be carried out if the authorities manage to 

work together with the parents in the first 
place. In other words, children beyond 
control are recognised as those who need 
care and supervision and the Children Act 
1989 marks a complete separation between 
the child in need and delinquent child.

CHILDREN BEYOND CONTROL IN 
SCOTLAND

Distinguished from the above jurisdictions, 
in Scotland, children termed as ‘beyond 
the control of any relevant person’ come 
under the Children (Scotland) Act 1995 
and Children’s Hearings (Scotland) Act 
2011. The purpose is to allow other persons 
who have parental rights/responsibilities 
to take responsibility since families are 
fragmented and grandparents have more 
role in safeguarding the welfare of children 
(Scott Q.C., 2013). Empirical study by 
Allard (n.d.) found that some common out 
of control behaviours are disobedience, 
truancy, being aggressive, destroying 
properties and stealing.

Children beyond parental control in 
Scotland is one of the three categories of 
children focused in the Kilbrandon Report 
1964, being the basis of the present Scottish 
Children’s Hearing System, in addition 
to delinquents and those in need of care 
and protection categories (Paton, 2004; 
Burman, Bradshaw, Hutton, McNeill, & 
Munro, 2006; Scott Q.C., 2013). Similar 
to England and Wales, children beyond 
control are categorised as those requiring 
supervision for the purpose of protection, 
guidance, treatment or control. However 
in Scotland, they are not separated from 



Pertanika J. Soc. Sci. & Hum. 23 (S): 63 – 74 (2015)

The Legal Concept of Children Beyond Control 

69

those who commit crimes but are instead, 
administered under one roof. Burman et al. 
(2006) explained that cases are informally 
heard by a tribunal with integrative 
welfare-oriented approach under a single 
system of civil jurisdiction for all children 
with problems. They may be brought to the 
tribunal by anybody including the parents, 
police, educational and health agencies, 
members of public or even the children 
themselves (Whyte, 2004; Burman et al., 
2006; ). Among the types of orders made 
are supervision by a social worker, staying 
with relatives or foster family or placement 
in an institution (Whyte, 2004). Intervention 
measures are also practised such as the ’10 
Point Action Plan 2002’ which created 
partnerships with various agencies such as 
local authorities, police, parents, schools, 
health sectors and volunteers (Burman et 
al., 2006).

CHILDREN BEYOND CONTROL IN 
UNITED STATES OF AMERICA

Children beyond control in America is an 
example of several common behaviours 
that demonstrate the non-criminal juvenile 
status offences along with truancy, running 
away from home, curfew violations, 
begging, gang association, anti-social 
behaviour and alcohol consumption or 
possession (Steinhart, 1996; Clement, 
1997; Bishop & Decker, 2006; ‘National 
Standards for The Care of Youth Charged 
with Status Offenses’, 2013). Section 601 of 
the California Welfare and Institutions Code 
for instance, defines a beyond control child 
as a person under the age of 18 years who 

habitually refuses to obey the reasonable 
and proper orders of his or her parents, 
guardians, custodians or school authorities 
(‘Is Your Child Out of Control?’, n.d.). 
Some researchers label beyond control 
behaviour as ‘incorrigibility’ (Loeber et al., 
2003; Bishop and Decker, 2006; Kendall, 
2007) while others term it ‘ungovernability’ 
(Arthur and Waugh, 2008; Michon, n.d.). 
Different statutory terms which are used to 
refer to status offenders such as ‘persons 
in need of supervision’ (PINS), ‘minors in 
need of supervision’ (MINS), ‘children in 
need of supervision’ (CHINS), ‘dependent 
children’ or ‘neglected children’ (Clement, 
1997; Michon, n.d.) imply the children 
are victims of circumstances and need 
supervision.

Although status offenders are not 
delinquent, they are subject to arrest 
and detention where cases are normally 
brought to the attention of authorities by 
the parents (‘Global Report on Status 
Offences’, 2009). By virtue of the Juvenile 
Justice and Delinquency Prevention 
Act 1974 (JJDPA), the government 
initiated a national policy of status 
offenders called ‘deinstitutionalisation’ 
to support community-based treatment 
programmes and prohibit confinement. 
The rehabilitative measures vary according 
to each state in the US since there is 
no standard federal law governing the 
offences. Several states revised their legal 
approaches to decriminalise some of the 
status offences and reduce detention. 
Connecticut for example, made a shift 
from court involvement to community-
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based approach for serving children and 
families known as Families With Service 
Needs (FWSN) while New York requires 
all counties to refer status offenders 
(except runaways) to diversion services 
in order to provide immediate response 
to families in crisis and divert the youths 
from being the subject of a petition in 
family court (Arthur and Waugh, 2008).  
New Mexico under a systematic change 
of policy, transfers primary jurisdiction 
for status offenders from juvenile justice 
system to the Children Youth and Families 
Department to ensure all diversion options 
are exhausted before petitioning the court 
(Arthur & Waugh, 2008). However, if 
informal efforts fail to remedy the problem, 
the child will end up in juvenile court 
(Kendall, 2007; Michon, n.d.). In recent 
years, the Coalition for Juvenile Justice 
(coalition of several national organisations 
and experts) developed national standards 
for the care of status offenders to promote 
best practices in prohibiting detention, 
diverting from the delinquency system 
and promoting uniform practice and policy 
across the states (‘National Standards for 
The Care of Youth Charged with Status 
Offenses’, 2013).

CHILDREN BEYOND CONTROL IN 
OTHER COUNTRIES

Beyond control behaviour is also treated 
as part of status offences in countries such 
as Bahrain, Morocco, Belize, Kazakhstan, 
Nigeria, Bangladesh, Japan, Indonesia and 
Philippines. The Global Report on Status 
Offences (2009) reported that in Bahrain, 

repeat status offences such as begging, 
peddling, truancy and lack of parental 
control will cause the child to be brought 
to the Juvenile Court for punishment. 
Similarly in Morocco, status offences are 
manifested from behaviours demonstrated 
by ‘children in difficult situations’ such as  
spending time with delinquents, disobeying 
parents or guardians and playing truant. In 
Belize, the Certified Institutions (Children’s 
Reformation) Act allows parents to send 
their children to juvenile detention called 
Youth Hostel for being ‘out of control’ 
and absconders are detained in prison. The 
situation in Japan is of no much difference 
where children with behavioural problem 
including habitual disobedience are treated 
under the same rules as juvenile delinquents. 
Criminalisation of status offences also 
occurs in Kazakhstan whereby the children 
are taken to the Police Departments on 
Juvenile. In Bangladesh, children who 
manifest ‘uncontrollable behaviour’ are 
subject to arrest and detention while in 
Nigeria ‘beyond parental control’ children 
which forms part of juvenile offenders are 
increasingly detained in police custody 
before they are sent to the Boy’s or Girl’s 
Remand Home.

Some Asian countries recently have 
decriminalised status offences including 
Indonesia and Philippines. It is reported 
that Indonesia adopts legislation on 
restorative justice and provides alternatives 
such as admonishment, non-institutional 
treatment, social services, supervision 
and vocational training (Promoting 
Restorative Justice for Children, 2013). 
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The Philippines on the other hand, under 
the 2012 statutory amendment, records 
status offenders as ‘children at risk’ where 
they are brought back to their parents 
and appropriate intervention programmes 
such as counselling, group activities and 
parenting seminars are provided (Congress 
of the Philippines, 15th Congress, Third 
Regular Session’, 2012). 

CONCLUSION

Children beyond control across the world 
manifest almost similar examples of 
behaviour or characteristics. Generally, 
they display non-criminal acts as a result 
of being influenced by surrounding factors 
including family, peer influence and 
society. In fact, they are the victims of 
circumstances rather than real perpetrators. 
Nevertheless, the legal concept of beyond 
control children varies between countries. 
Some jurisdictions namely Singapore, 
England and Wales label them as ‘beyond 
parental control’ and treat them as 
children in need of care and protection, 
separately from the child offenders or 
delinquents. Other countries including 
Nigeria, Bangladesh, Japan and most 
states in America label  them as ‘status 
offenders’ and manage them as juvenile 
offenders who are subject to arrest and 
detention. However, several countries had 
decriminalised and deinstitutionalised 
status offenders and introduced community-
based rehabilitations such as Indonesia, 
Philippines and several states of America 
such as New York and New Mexico, in 
support of the international standards 

for the best interest of the children. 
Singapore and Malaysia seem to share 
similar characteristics under their beyond 
parental control application and order, with 
Singapore leading in implementing various 
intervention measures. Nevertheless, 
Malaysia’s practice of pre-court counselling 
indicates a positive measure towards a 
restorative-based approach.  

By making beyond parental control 
part of status offences signifies that it is an 
offence for a child to be disobedient. Status 
offences which make certain acts illegal for a 
child but legal for an adult have been a major 
concern by international laws as a violation 
of children’s rights. The United Nations 
Guidelines for the Prevention of Juvenile 
Delinquency (The Riyadh Guidelines) 
for instance, urges that legislation should 
be enacted to prevent stigmatisation, 
victimisation and criminalisation of status 
offenders. Together with the United Nations 
Convention on the Rights of the Child 
(CRC) and United Nations World Report 
on Violence Against Children, the UN calls 
for the abolition of status offences in order 
to establish equal treatment for children and 
adults (Global Report on Status Offences, 
2009). Today, most of the juvenile justice 
systems are shifting from punitive to 
restorative based approach with various 
methods of diversionary programmes and 
early interventions. In this context, the CRC 
supports diversion as an alternative measure 
for dealing with behavioural problem 
children without resorting to formal court 
proceedings. Although the rehabilitative 
measures vary according to local situations 
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and needs in each jurisdiction, restorative 
approach has the potential to promote 
and protect the best interests of a child 
throughout various procedural stages. 
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